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Advertising Three Notable Articles 


Do appellate courts exist only to determine whether the rules have been 
observed in the trial courts? Or to determine finally the justice of the cause? As 
to this we have wobbled and failed for more than a century. We hope that the 
United States supreme court will uphold the recommendation of its drafting com- 
mittee. There is opposition. And therefore the comprehensive article on this 
subject by Prof. William Wirt Blume, in this issue. See page 68. 





For fifteen years the organized bar has considered reform in criminal law 
administration. There has been no significant advance. The only real criminal 
court in the country was created more than fifteen years ago. There has been only 
a start in improving local magistracy, and none at all as to improving the prosecu- 
tion’s functioning. And yet, during this entire period, it has been possible for a 
bench and bar in any state where sufficient spunk is developed to put an end to the 
evils of slow appeals, dragging on while respondents mingle among worthy citizens 
and unconvicted ones. It is readily possible for an appellate court to correct errors, 
to render exact justice and to vindicate the law and its agents, and to do this 
promptly and economically. Read Mr. Arthur T. Vanderbilt’s article on criminal 
appeals in England in this number. See page 95. 





Most lawyers and all worthy judges have moments when they believe that 
they can improve the law or its application. The instinct is to make a speech, and 
what could be more plausible? Most of these speeches are preserved in periodicals 
and bar association proceedings. When the speaker observes that nothing has 
happened he still has the satisfaction of knowing that he did his part. Perhaps 
nothing can be done about this. But when groups of able researchers labor for 
years, with an equally lavish expenditure of money, and acquit themselves of their 
duty by publication of their findings and recommendations, the situation calls for 
study. An instance is presented in this number, by courtesy of Mr. John E. Tracy, 
who informs us privately that in his opinion the research now most needed 1s 
research to ascertain how best to make research pay for itself in actual accomplish- 
ment. Ifa way can be found, the most costly and painstaking studies may be fully 
justified. If not, research is sure to suffer. The article mentioned, “What Progress 
in Reform of Evidence Rules” appears on page 80. 
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Review of Facts in Non-Jury Cases 


Proposed Federal Rule 68 


By WILLIAM Wirt BLUME* 


The Federal Judiciary Act of 1789 (1 U.S 
Stat. at Large, 73) contained the following pro- 
visions : 

“Sec. 19. And be it further enacted, That it 
shall be the duty of circuit courts, in causes in 
equity and of admiralty and maritime jurisdiction, 
to cause the facts on which they found their sen- 
tence or decree, fully to appear upon the record 
either from the pleadings and decree itself, or a 
state of the case agreed by the parties, or their 
counsel, or if they disagree by a stating of the 
case by the court.” 

“Sec. 22. And be it further enacted, That final 
decrees and judgments in civil actions in a district 


court may be re-examined, and reversed or 
affirmed in a circuit court upon a writ of 
error And upon a like process, may final 


judgments and decrees in civil actions, and suits 
in equity in a circuit court be re-examined 
and reversed or affirmed in the supreme court .... 
But there shall be no reversal in either court on 
such writ of error .... for any error in fact.” ° 
“Sec. 30. And be it further enacted, That the 
mode of proof by oral testimony and examination 
of witnesses in open court shall be the same in 
all the courts of the United States, as well in the 
trial of causes in equity and of admiralty and mari- 
time jurisdiction, as of actions at common law.” 


The constitution had provided that the 
supreme court might have appellate jurisdiction 
in certain cases “both as to law and fact” and, 
prior to the adoption of the seventh amendment 
with its provision against the review of facts 
in jury cases, there was a strong current of 
suspicion that trial by jury was to be emascu- 
lated by allowing a review of facts.' There was, 
also, at the time of the passage of the judiciary 
act a deep-flowing current of prejudice against 
courts of chancery.* These currents converged 





*Associate Professor of Law and of Legal Re- 
search, University of Michigan School of Law. 


1. Charles Warren, New Light on the His- 
tory of the Federal Judiciary Act of 1789 37 Har- 
vard Law Review (Nov. 1923) 49, 102; Journal 
of William Maclay, Edgar S. Maclay, ed., (1890) 
104, 105. Judge Woodward of the Supreme Court 
of Michigan Territory, in the course of an opinion 
delivered in 1809, said: “Independent of Cases of 
the equitable and maritime Class; the english 
System of jurisprudence acknowledges no appellate 
jurisdiction of fact. A prominent distinction Sub- 
sists betwen the eastern department of the Ameri- 
can Union, and the middle and Southern depart- 
ments on this Subject. In the former the fact is 
Carried up, together with the Jaw, into Courts of 
appellate jurisdiction. The original Clause of the 
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to influence the first congress to deny a review 
of facts in equity and admiralty cases. 


The scheme of reviewing equity and admiralty 
cases by writ of error was tried for fourteen 
years and then abandoned. On December 31, 
1790, Attorney General Randolph recommended 
that it be amended by substituting appeals for 
writs of error in equity and admiralty cases.* 
Also, that the trial court shall “cause the facts 
on which they found their decree fully to appear 
upon the record by inserting the depositions of 
the witnesses sworn in the cause and the exhibits 
therein at large.”* He pointed out that under 
this proposal a plaintiff in error would be limited 
to “errors in law,” while in equity and admiralty 
cases “every fact” would be before the superior 


court “in the same manner as it was before the 
inferior.” But “new facts, and new proofs on 
appeals” would not be allowed “on account of 


the numberless frauds which may be covered 
under the admission of them.”® Referring to 
the proposed requirement that depositions of 
witnesses be inserted in the record, he said: 
“In our intercourse with foreign nations an 
exposition of the conduct of our admiralty may 
be frequently decent and useful. Perhaps, there- 
fore, the original law is exceptionable in allow- 
ing the judge whose opinion is to be canvassed 
the privilege of placing the cause in any atti- 
tude which squares best with that opinion.”® The 
proposals of the attorney general were not new. 
While the judiciary act was in the senate an 
attempt had been made to amend it by providing 
that the evidence in equity and admiralty cases 
should be reduced to writing for appellate pur- 
poses.* This amendment was stoutly resisted by 





Constitution would have authorized this Course of 
proceeding in the federal Courts: but an amend- 
ment, explanatory of this article, has provided 


that no fact, tried by a jury, Shall be otherwise 
reexamined, than according to the rules of the 
Common law’. Transactions of the Supreme 
Court of the Territory of Michigan 1805-1814, 
Blume, ed., I, 502. 

2. Maclay’s Journal, supra, 107-109; Warren, 
op. cit., p. 96. 

3. American State Papers, Vol. XX (Miscl. 


Vol. I) 28, 30. 
4. TIbid., 30 


5. TIbid., p. 36, note 24. 
6. Ibid., p. 35, note 17. 
7. Warren, op. cit., p. 98. 
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Ellsworth and the anti-chancery party.* They 
had achieved a great reform by abolishing depo- 
sition evidence and insisted that the “mode of 
proof,” i. e., by oral testimony, be the same 
in all the courts of the United States. In 1796 
Ellsworth explained the matter as follows:® 


“The statute has made a special provision, that 
the mode of proof, by oral testimony and examina- 
tion of witnessses, shall be the same in all the 
courts of the United States, as well in the trial 
of causes in equity and of admiralty and maritime 
jurisdiction, as of actions at common law: but it 
was perceived, that although the personal attend- 
ance of witnesses could easily be procured in the 
district or circuit courts, the difficulty of bring- 
ing them from the remotest parts of the Union, to 
the seat of government, was insurmountable; and 
therefore, it became necessary, in every descrip- 
tion of suits, to make a statement of the facts in 
the circuit court definite, upon an appeal to this 
court.” 

In this case, Wiscart v. D’Auchy, the supreme 
court held that in equity and admiralty cases 
removed “with a statement of the facts, and 
also with the evidence,” “the statement of facts 
is conclusive.” Two of the justices dissented. 
One of them, Mr. Justice Wilson, said: 

“For my part, I concur in the opinion, that not- 
withstanding the provisions of the judicial act, an 
appeal is the natural and proper mode of remov- 
ing an admiralty cause; and in that case, there 
can be no doubt, that all the testimony which was 
produced in the court below, should also be pro- 
duced in this court. Such an appeal is expressly 
sanctioned by the constitution.” 

In a later case’? the other dissenting judge, 





8. Senator Maclay made the following entry 
in his Journal: “July 10, 1789.—This day the 
lawyers showed plainly the cloven hoof of their in- 
tentions in the House [Senate]. Read, Bassett, 
Patterson, Johnson, Grayson, and others, had got 
a hasty kind of amendment passed late yesterday. 
The amount of it was that in the Circuit Courts, 
under the name of equity they should have all the 
depositions copied and sent up on an appeal to 
the Supreme Court, as evidence on the rehearing 
of facts, or words to that import. I had some 
conversation with Elsworth in the morning about 
it, and offered to him to move for a reconsidera- 
tion of the matter. He wished to reserve this busi- 
ness for himself, however. He accordingly moved 
the reconsideration in a lengthy speech, and was 
seconded by Strong. At it now they went, and 
until after three scarce a word could be got in 
edgewise, for the lawyers. Butler, though lame, 
hounded up twice. I wished to speak, but could 
not get leave. The Vice-President got up in his 
chair. I arose and told him I wished to say a 
word or two: ‘Sir, I am no professed admirer 
of the judicial system before you, but the best 
part of it is the Circuit Courts. These, sir, the 
amendment of yesterday will render abortive. The 
seeds of appeal, and the materials, too, provide for 
every cause. The system of delay is so firmly 
established, and the certainty of procrastination 
such, that justice can never be obtained in it. 
Let us follow the scheme a moment: The dispo- 
sitions are taken and carried up six hundred or 
seven hundred miles to a Federal court. But, by 


Mr. Justice Paterson, referred to his views in 
the Wiscart case as follows: 


“I thought, indeed, that excluding a consideration 
of the evidence (which, virtually, amounts to state- 
ment of facts) was shutting the door against 
light and truth; and was leaving the property 
of the country too much to the discretion and judg- 
ment of a single judge.” 

By an act approved on March 3, 1803, the 
seventh congress enacted that appeals should be 
allowed in equity and admiralty cases and that 
a transcript of the depositions and other pro- 
ceedings should be transmitted, but that new 
evidence should not be admitted in the appellate 
court except in prize and admiralty cases.'! 
This act was interpreted as abolishing writs of 
error in equity and admiralty cases.'* Mr. Jus- 
tice Washington, delivering the opinion of the 
court, said: 


“The error of the inferior court may frequently 
consist, not in wrong conclusions of law from the 
facts, but wrong conclusions of fact from the evi- 
dence. We are warranted in saying, that this de- 
fect in the former law was perceived by the leg- 
islature, and was intended to be remedied by the 
provision of the act of 1803, that the evidence 
(instead of the facts) should accompany the rec- 
ord into the appellate court. .... The writ of er- 
ror, in cases of common law, remains in force, 
and submits to the revision of the supreme court 
only the law. The remedy by appeal is confined 
to admiralty and equity cases, and brings before 
the supreme court the facts as well as the law.” 

The scheme of reviewing equity and admi- 
ralty cases on writ of error failed for several 
reasons: 


(1) It was found that “the writ of error, from 


the law, then cannot be used, if the party is abic 
to attend. The witness is subpoenaed, but does not 
attend. An attachment issues, but the party will 
kill the messenger, run to the woods, fly to the 
Indians, rather than attend. Well, but the court 
can issue a dedimus potestatem, and commissioners 
may be appointed; and in three or four years the 
testimony may be collected. Well, and what now? 
Is the fact to be tried by chancery powers? I am 
bold to say that no issue of fact was ever tried 
or found, for or against, in chancery. Facts were 
often carried into chancery, as evidence, but if they 
were doubted of, issue was joined on them, and di- 
rected to be tried by a jury. But now the business 
unfolds itself. Now we see what the gentlemen 
would be at. It is to try facts on civil-law prin- 
ciples, without the aid of a jury, and this, I prom- 
ise you, never will be submitted to’. The ques- 
tion was put, and we carried it. But the House 
seemed rather to break up in a storm.” Maclay's 
Journal, cited supra, p. 104. 

9. Wiscart v. D’Auchy (1796) 
329. 

10. Jennings v. The Bring Perserverance (1797) 
3 Dallas, 336. 

11. 2 Stat. at Large, 244. By an act approved 
on April 29, 1802, Congress had provided that on 
the request of either party in an equity case the 
court might in its discretion order the testimony of 
witnesses therein to be taken by depositions. 2 
Stat. at Large, 166. 

12. The San Pedro (1817) 2 Wheat. 132. 





3 Dallas, 320, 
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its form, and the principles which govern it, is 
peculiarly appropriate to judgments at common 
law, and is inconvenient and embarrassing when 
used as process to remove decrees in chancery 
and admiralty to a superior court.’”?* This is 
because on writ of error questions of fact must 
be separated from question of law. Such sepa- 
ration is not so difficult in actions at law because 
the questions are kept separate at the trial. In 
equity and admiralty cases the situation is en- 
tirely different. Questions of law and questions 
of fact are so intermingled that it is extremely 
difficult, if not impossible, to keep them apart. 

(2) It was found that in a large percentage 
of cases the only important questions were ques- 
tions of fact, and that in these cases no review 
whatever could be had. It was suggested that it 
was “essential to the security and dignity of the 
United States” and “of moment to our domestic 
tranquillity, and foreign relations” that causes of 
admiralty and maritime jurisdiction should, “in 
point of fact as well as of law, have all the 
authority of the decision of our highest tribu- 
nal.”!4 This want of review resulted, also, in 
“leaving the property of the country too much 
to the discretion and judgment of a single 
judge.”’*® 

(3) The provision which required that a state- 
ment of facts instead of the evidence be sent to 
the appellate court made it possible for the trial 
court to reach a result and then frame a case 
which would support that result. Attorney Gen- 
eral Randolph probably had this possibility in 
mind when he expressed the opinion that the 
judiciary act was perhaps “exceptionable in al- 
lowing the judge whose opinion is to be canvassed 
the privilege of placing the cause in any atti- 
tude which squares best with that opinion.”!® 

When it was finally decided that review in 
equity and admiralty cases should be by appeal 
instead of by writ of error, the provision for a 
statement of facts or on agreed cases was re- 
pealed.'? This was logical and proper. Findings 
of fact are necessary for review by writ of error, 
but not for an appeal. On writ of error the 
appellate court searches the record for errors of 
law; on appeal it looks at the result in the light 
of all the evidence to see if justice has been done. 


II 


By an act approved on March 3, 1865, con- 
gress enacted 

“That issues of fact in civil cases in any circuit 
court of the United States may be tried and deter- 
mined by the court without the intervention of a 
jury, whenever the parties, or their attorneys of 
record, file a stipulation in writing with the clerk 


13. Hemmenway v. Fisher (1857) 20 How. 255, 
258. 

14. Mr. Justice Wilson’s dissent in Wiscart v. 
D’Auchy (1796) 3 Dallas, 320, 327. 

15. See note 10, supra. 

16. See note 6, supra. 

17 2 Stat. at Large, 244. 
(1817) 2 Wheat. 132. 





The San Pedro 


of the court waiving a jury. The finding of the 
court upon the facts, which finding may be either 
general or special, shall have the same effect as 
the verdict of a jury. The rulings of the court 
in the court [cause] in the progress of the trial, 
when excepted to at any time, may be reviewed 
by the supreme court of the United States upon 
a writ of error, or upon appeal, provided the rul- 
ings be duly presented by a bill of exceptions. 
When the finding is special, the review may also 
extend to the determination of the sufficiency of 
the facts found to support the judgment.” 

This statute’* has been continued in force with- 
out substantial change and may be found in 
U.S.C.A., Title 28, Sections 773 and 875. 

Waiver of trial by jury was unknown at com- 
mon law and when introduced by statute the 
tendency was to substitute the judge for the 
jury with as little change as possible. This tend- 
ency is clearly reflected in the act of 1865. The 
findings of the judge were given the same effect 
as the findings of a jury and the method of re- 
view was by writ of error.’* Even the jury’s 
common-law option of bringing in either a gen- 
eral or a special verdict was conferred upon the 
judge. On the other hand, the judge was not 
required to instruct himself upon the law, thus 
omitting a vital feature of jury trial. The great 
defect in the statute was its failure to provide 
for any review of the decisions of the judge on 
questions of fact. As in jury cases, a motion 
for new trial may be made on the ground that 
findings are contrary to the weight of the evi- 
dence, but this motion must be addressed to the 
judge who made the findings and his decision on 
the motion is final. At common law verdicts of 
juries were not final but were reviewed by 
benchs of judges on motions for new trial. Dis- 
cussing this practice Blackstone said:?° 

“Next to doing right, the great object in the 
administration of public justice should be to give 
public satisfaction. If the verdict be liable to 
many objections and doubts in the opinion of his 
counsel, or even in the opinion of by-standers, no 
party would go away satisfied unless he had a pros- 
pect of reviewing it. Such doubts would with him 
be decisive; he would arraign the determination 
as manifestly unjust, and abhor a tribunal which 
he imagined had done him an injury without a 
possibility of redress.” 

Lord Mansfield was of the opinion that review 
by motion for new trial was “absolutely neces- 
sary to justice” and that trial by jury could not 
subsist without it.24 Review by motion for new 
trial is the common-place safeguard against un- 
just verdicts, but in the federal courts there is 
no escape from unjust findings in jury-waived 
actions at law. 

III 


Rule 68 of the preliminary draft of Rules of 
Civil Procedure prepared by the Advisory Com- 





18. 13 U. S. Stat. at Large, 500. 

19. Deland v. Platte County (1894) 155 U. S. 
221. 

20. Blackstone’s Commentaries, III, 391. 

21. Bright v. Eynon (1757) 1 Burr 390. 
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mittee appointed by the Supreme Court of the 
United States reads in part as follows: 

“In all actions tried without a jury, the court 
shall find the facts specially and state separately 
its conclusions of law thereon; and in granting 
or refusing interlocutory injunctions, the court 
shall similarly set forth its findings of fact and 
conclusions of law which constitute the grounds 
of its action. The findings of the court in such 
cases shall have the same effect as that heretofore 
given to findings in suits in equity.” 

This proposed rule has been attacked by Judge 
Chesnut (U. S. dist. court, Maryland) prin- 
cipally on these grounds :** 

(1) Less weight is given to findings than is 
given to verdicts and this tends “to derogate 
from the importance of the judicial function.” 

(2) A trial judge is in a better position to 
determine issues of fact, as he sees and hears the 
witnesses, than an appellate court which must 
get its impressions from a “cold printed record.” 

(3) To allow a review of facts will encourage 
appeals and lengthen appellate records and have 
a tendency to discourage waiver of jury trials. 

Judge Chesnut recognizes the desirability of 
having a uniform procedure in non-jury cases 
and proposes that this be achieved by “giving 
finality to the findings of the district judge in all 
cases, whether essentially legal or equitable, 
where there is evidence to support the findings.” 

(1) Judge Chesnut admits that his first objec- 
tion of itself should not be the controlling con- 
sideration. The present writer respectfully sug- 
gests that instead of derogating from the impor- 
tance of the judicial function, the proposed rule 
will tend to strengthen and exalt the position of 
the district judge. In the first place it should 
be noted that the findings of the judge are not 
given less weight than the verdict of a jury. It 
is true that a verdict will not be reviewed on the 
facts by an appellate court, but it is also true 
that it can be, and is every day, reviewed by the 
trial judge on motion for new trial. A review by 
an appellate court is of higher dignity than a 
review by a trial court. By the act of 1865 
the findings of the trial judge were given greater 
weight than the findings of a jury. The pro- 
posed rule merely corrects this legislative error. 
Furthermore, it seems a little strange to say that 
a district judge has a less important position 
when sitting in equity than he now has when 
sitting on the law side of the same court in a 
jury-waived action at law. On the other hand, 
we must remember that the people of the 
United States have never been willing “that in 
matters of any importance the trial Court shall 
have the last word.’’?* “All of us feel that be- 
fore anything of real value, be it life, liberty or 
property, is taken from one man by the decision 
of another, the legality and justice of the deter- 





22. American Bar Ass’n Journal (Aug., 1936) 
XXII, 533, 540. 


23. Rose’s Federal Jurisdiction and Procedure 
(4th ed., 1931) Sec. 650. 


mination should be passed upon by some one 
else.”*4 A sure way to arouse distrust and sus- 
picion in the public mind is to give the district 
judge final power over life, liberty or property. 
Most law actions are decided on issues of fact 
and when a jury is waived under the act of 1865 
the trial judge has the last word on the con- 
trolling issues. The reason that this has been 
tolerated as long as it has been is the fact that 
there has always been an avenue of escape by 
choosing not to waive a jury. If the act of 1865 
should be made applicable to equity cases, as 
proposed by Judge Chesnut, there would be no 
avenue of escape and the power of the trial 
judge would soon become odious and the object 
of attack. What Blackstone said concerning the 
verdict of a jury is equally applicable to the find- 
ings of a judge—that without a provision for re- 
view the defeated litigant “would arraign the 
determination as manifestly unjust, and abhor a 
tribunal which he imagined had done him an in- 
jury without a possibility of redress.’’*° 

(2) In literally thousands of cases courts of 
the United States have iterated and re-iterated 
the supposed truth that a trial judge who sees 
and hears the witnesses is in a better position 
to determine issues of fact than an appellate 
court which gets its impressions from a cold, 
printed record. ‘This supposed truth became ac- 
cepted before the days of court stenographers and 
has persisted in spite of the fact that it is now 
possible to reproduce for the appellate court the 
exact words of the questions propounded, and the 
answers given, in the court below. “In this way 
all the judges have equal opportunities of judg- 
ing of the evidence, and are not dependent upon 
the prejudicies or peculiarities of any one man.’”*° 
It is said, however, that in order to pass upon 
the credibility of witnesses it is necessary to 
observe their demeanor on the witness stand— 

“Observe both the plaintiff and defendant nar- 
rowly, and take notice if either and which of 
them, when he is speaking, hath his voice faulter 
in his throat, or his colour change, or his fore- 
head sweat, or the hair of his body stand erect, 
or a trembling come over his limbs, or his eyes 
water, or if, during the trial, he cannot stand still 
in his place, or frequently licks and moistens his 
tongue, or hath his face grow dry, or in speaking 
to one point wavers and shuffles to another, or, 
if any person puts a question to him, is unable to 
return an answer, from the circumstances of such 
commotions they shall distinguish the guilty party.” 
This rule for determining the credibility of 
parties was quoted as a rule for determining the 
credibility of witnesses by the court of appeals 
for Lucas County, Ohio, in 1925.27 It was taken 
from 2 Pothier on Obligations, Appendix, 258, 
edition of 1806. The following appears in the 





24. Ibid. 

25. Note 20, supra. 

26. Gunn v. R. R. Co. (1901) 23 R. I. 289, 300. 
27. Owens v. Owens (1925) 20 Oh. App. 518, 


521. 
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appendix to Pothier immediately preceding the 
part quoted by the court of appeals: 


“Whatever opinion may be formed of the philo- 
sophical system of physiognomy, the practical in- 
fluence of it is extremely extensive, both in the 
common intercourse of life, and in the adminis- 
tration of justice. Mr. Balmano has introduced, 
by way of note to Sir William Jones’ Law of Bail- 
ments, the following passage from Halhed’s Code 
of Gentoo Laws, which is not inapposite to our 
present purpose. ‘When two persons, upon a quar- 
rel, refer to arbitrators, those arbitrators, at the 
time of the examinaion, shall .... ’” [Then fol- 
lows the part quoted by the court of appeals. | 


The entire passage appears on page 119 of 
Halhed’s translation of the Gentoo Code of Laws 
which translation was published in 1775. This 
compilation of Hindu law is composed of vari- 
ous ancient ordinances. Physiognomy is defined 
as “the art or science of judging of the char- 
acter from the external appearance, especially 
from the countenance.”** “Aristotle had de- 
tected in men the qualities of animals which they 
resembled; Della, Porta and Lavater professed 
to read ‘the mind’s construction in the face’.”*° 
“Darwin’s Expressions of the Emotions in Man 
and Animals (1873) is regarded as the first at- 
tempt to base a rational physiognomic system on 
a basis of modern scientific research.”*° We are 
still experimenting with various machines de- 
signed to detect lies but so far the results of 
these machines have not been sufficiently accu- 
rate to be admissible in evidence. It may be 
that in the course of time scientific discovery 
will make it possible to read a man’s mind by 
looking at his face and hands, but until that time 
comes very little weight can be given safely to 
demeanor evidence. Only a short time ago a 
case was reversed by the supreme court of the 
United States because the trial judge called the 
attention of the jury to the fact that the defend- 
ant had wiped his hands while testifying and 
told them that such demeanor “is almost always 
an indication of lying.”*' If demeanor evidence 
be eliminated or properly discounted it would 
seem that a court which can study at length a 
verbatim record of conflicting testimony is in a 
better position to determine issues of fact than 
is a court which hears the evidence once orally 
and which has no opportunity to go over it a 
second or third time and check one part against 
another. 

But apart from this contention, proposed Rule 
68 can be justified by pointing out that after all 
the appellate court is not called upon to decide 
issues of fact in the first instance but to review 
the evidence to see if justice has been done. 
There is no reason to assume that the federal 
appellate courts will depart from their tradi- 
tional practice of refusing to reverse on the 





28. Nelson’s Encyc., Vol. IX. 

29. Ibid. 

30. Ibid. 

31. Quercia v. U. S. (1933) 53 Sup. Ct. 698, 


facts when the evidence is in sharp conflict and 
does not clearly preponderate one way or the 
other. In such cases these courts have recog- 
nized that the demeanor of the witnesses may 
have been the deciding factor. If, however, the 
appellate court, after making due allowance for 
demeanor evidence, has been able to see clearly 
that the trial judge reached a wrong result on 
the facts his decree has been reversed. In such 
a case the error is palpable and the appellate 
court’s decision is not the result of a close 
weighing of evenly balanced evidence. It is this 
type of case that Rule 68 is designed to cover. 

(3) The third point to be considered is Judge 
Chesnut’s prediction that Rule 68, if adopted, 
will have a tendency to discourage the waiver of 
jury trials in civil cases. The present trend is to 
encourage such waivers and a counter-tendency 
would, indeed, be unfortunate. Plaintiffs in 
damage cases and in other cases in which sym- 
pathy or prejudice may be a factor will be slow 
to waive a jury regardless of the scope of the 
review provided. And this is true of parties who 
have weak and desperate cases. Other parties 
will be inclined to avoid the expense and uncer- 
tainties of trial by jury if they are not required 
to risk everything to “the prejudices or peculiari- 
ties” of one man. Under the act of 1865 the 
choice is between the decision of one man with- 
out any review of the facts and the decision of 
twelve men with a review of the facts by one 
man. Under proposed Rule 68 the choice is 
between the decision of one man with a review 
of the facts by three men and the decision of 
twelve men with a review of the facts by one 
man. Under the act of 1865 the litigant has a 
difficult choice to make and if in doubt will be 
inclined to put himself upon the country. Under 
proposed Rule 68 it is likely that the doubtful 
litigant will resolve his doubts in favor of waiver 
knowing that an avenue of escape from an unjust 
decision will be open to him. 

In one of his colorful opinions Chief Justice 
Lamm of the Supreme Court of Missouri made 
these observations :*? 

“It was taken in ancient times, so a scholarly 
brother tells me, as within a limbo of unreason to 
do so useless a thing as to carry owls to Athens. 
To offer instructions in a cause in chancery is 
like carrying owls to Athens, coals to Newcastle, 
herring to Holland, gilding refined gold. The un- 
bending rule of practice is that instructions fill 
no office at all in an equity case; hence, for ap- 


_pellate purposes, error cannot be predicated or 


assigned upon the giving or refusing of them. In 
chancery the question is, not what the chancellor 
instructed himself to do, or how he talked the 
matter over with himself—the question is; Did 
he seek equity and do it?” 

As indicated by Judge Lamm, the function of 
an appellate court in a chancery case is not to 
search the record for errors of law, but to 
examine the result in the light of the evidence 





32. Lee v. Lee (1914) 258 Mo. 599, 604; 167 
S W. 1030. 
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to see if justice has been done. If Rule 68 is 
adopted this broad type of review will be avail- 
able in all non-jury cases. This being true, a 
question arises as to the desirability of requir- 
ing special findings of fact and separate conclu- 
sions of law. For review as upon writ of error 


it is necessary to separate questions of law from 
matters of fact so that the appellate court may 
review the former only. But where the whole 
case is reviewed as upon appeal such separation 
seems worse than useless. It is an unnecessary 
procedural burden. 





A Response from the 
By ByRNE 


The members of the Junior Bar Conference 
were delighted with the honor and recognition 
shown them by the American Judicature Society 
when it put them on the mailing list of the 
Journal. 

We are not insensitive to the fact that you 
thought well of us and were extending your 
good right hands to us with a strong, firm and 
friendly grip. We appreciate this attitude of 
friendliness and confidence: we return the grip 
enthusiastically. 

Many of us knew little about the Society pre- 
viously. We have learned that here is a truly 
unselfish organization dedicated to high, prac- 
ticable ideals and kept in motion by distinguished 
lawyers who have no thought of personal gain 
therefrom. To the younger lawyer, who some- 
what hopelessly sees the big fish eating the 
smaller ones in the everlasting chase for the 
dollar, it is refreshing and heartening to see your 
members working so unselfishly for improve- 
ment of the bench and the bar. 

We younger lawyers are interested, and we 
pledge our help. 

The younger lawyer has a different approach 
to plans for betterment of the bench and bar 
than has the older man. This the average, estab- 
lished, successful practitioner does not realize. 

When attorneys, on the bench or off, conduct 
themselves improperly and thus tend to under- 
mine public confidence in the bar, old names and 
established reputations are the last to suffer. 

When banks, notaries, real estate agents and 
undertakers write agreements, wills, leases, and 
other legal instruments, the big firms and the 
long-established lawyers are hurt less than the 
young lawyers. Such unauthorized practice robs 
the young lawyer of many a small fee and many 
a potential client. 

When there is a receivership racket and the 
assets of a company are exhausted in payment 
of excessive fees to the firms on the inside of 
the case, it is the young lawyer with his small 
claim, on a contingent fee, who suffers. 


*Chairman of committee on publications. 


Junior Bar Conference 


A. BowMAN* 


Yea, the young lawyer in many instances is 
the little fish. For that reason he sincerely ap- 
preciates your wholesome attitude toward him, 
and he will work with you, diligently and en- 
thusiastically, through the Junior Bar Confer- 
ence organization on the varied problems which 
confront you and ourselves in the practice and 
application of law and justice. 

And now in 1936, the Conference has chair- 
men in 48 states, the District of Columbia, and 
Hawaii, most of whom have their districts or- 
ganized; has bombarded its cadre with stimu- 
lating literature and plans; has conducted numer- 
ous local campaigns of public education by 
speakers from the platform and over the radio; 
has assisted in the creation of a number of 
junior bar sections in state associations; and has 
geared its energetic organization to a definite, 
well-directed program: 


“1. The extension of membership in the Con- 
ference and the association and the development of 
the Conference for greater usefulness in future 
years. 

“2. The improvement of the organization cf the 
profession locally and nationally. 

“3. The improvement of criminal law and _ its 
enforcement. 

“4. The elimination of the practice of tne law 
by unauthorized persons and institutions. 

“5. The improvement of the drafting of legis- 
lation. 

“6. <A dignified campaign of public information 
on the project of the Conference program and the 
national bar program of the American Bar Asso- 
ciation.” 


In all its work the Conference has always 
offered its organization and personnel for work 
with the older lawyers on their more seasoned 
plans, and it does so now. 

The Conference is ready to furnish forms of 
constitutions and by-laws for state junior bar 
sections to any persons interested. Requests 
therefor should be addressed to Harold B. Wahl, 
Chairman, State Junior Bar Sections, Jackson- 
ville, Fla. 








American Bar Enters Upon New Era 


Wisdom of Coordination Plan Proved by Enthusiastic Adoption of Amend- 
ments to American Bar Association Constitution—Pro- 
fession Mobilizing for Progress 


Every reader will have heard, long before this 
number of the Journal is received, of the com- 
plete success of the American Bar Association’s 
coordination movement. On August 24, the first 
day of the Boston convention, the amendments 
to constitution and by-laws were given approval 
by the largest number of members ever assem- 
bled for a business session. The vote was virtu- 
ally unanimous. Occupation of the new edifice 
was immediate. The assumption of new powers 
and potentialities was complete before the con- 
vention closed. An epoch enduring fifty-nine 
years was completed. A new era was begun. 

The submission of the amendments was char- 
acterized by the same fairness which was evident 
in all that had been published on the subject 
during the preceding eight months. There were 
objectors present, and each was given full oppor- 
tunity. With one or two exceptions the objectors 
were obviously animated by loyal motives; they 
hoped to improve the draft. 

But they did not sufficiently realize that every 
conceivable plan and every objection had been 
canvassed again and again before the final draft 
was submitted. It was the finished product of 
no one mind, but the balanced product of every 
type of experience and temperament. 

It was a wise choice that resulted in a series 
of amendments, rather than a new constitution. 
for that meant a series of votes before final 
adoption. If a complete new constitution had 
been submitted it would have been subject to 
the embarrassments which often defeat a unit 
draft state constitution; that is to say, various 
objectors to various provisions, having no com- 
mon or constructive point of agreement, would 
have agreed finally on the one conclusive vote 
for rejection. It was possible under the plan 
adopted to consider each objection on its merits, 
and after every proposed amendment had been 
defeated, the final vote was only a matter of form. 
The by-laws were adopted by a single vote, there 
being no objectors. 


A Courageous Decision Justified 


The new constitution enables the constituent 
state and larger local associations to choose a 
majority of the house of delegates, and so in 
theory to dominate A. B. A. policies. It doubt- 
less required a good deal of nerve to make this 
generous proffer. The slightest step in that direc- 
tion, in previous attempts to get coordination 
started, produced instant opposition within the 
A. B. A. It was a daring step because, while 
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encouraging the constituent associations, it might 
arouse again the old prejudices. 

But preparation had been made in 1934 by 
increasing the terms of general council members 
to three years, so that these fifty delegates, 
together with the ex officio delegates, would 
constitute a body of special experience and 
trustworthiness. This writer has never doubted 
that the delegates elected by the subsidiary asso- 
ciations would also be men experienced in Ameri- 
can Bar Association objectives and activities, but 
has recognized the fears previously expressed. 
It was obvious that opposition based on the fear 
that alien forces would dominate the election of 
officers. 

Aside from a general appreciation of the fact 
that bar leaders in both national and local bodies 
have much the same background of experience 
and the same ideals, the radical change was made 
easier by segregating the choice of officers to the 
general council, to be elected by A. B. A. mem- 
bers in the various states. Nomination will 
doubtless continue to be virtually equivalent to 
election. 


Bar Politics Is Segregated 


This brought the general council into the house 
of delegates, and raised a question which was 
considered at some length in an article in this 
Journal (Bar Coordination Actually Under Way, 
16, 4, 112, Dec. ’32). The danger of combining 
policy-making with the election of officers in a 
single body was emphasized. Politics and poli- 
cies should be segregated, lest votes on policies 
be traded for votes on candidates. The plan now 
adopted meets this difficulty in two ways: 
nominations are restricted to the “state dele- 
gates,” formerly the general council, a minority 
of the house; and a much more effective divi- 
sion was insured by requiring that nominations 
be made at a special meeting of state delegates 
held at least forty days before the convention 
This should go far to save objective policy- 
making from encroachments by personal politics. 
Quoting from the cited article: “The main thing 
is to keep politics segregated. The precise way 
of accomplishing this is not so important.” 

The framers of the revised constitution 
assumed some risk also in providing for nomi- 
nations in advance of the convention. It has 
been believed by many that large attendance at 
conventions was a supreme need, and that it 
would suffer if nominations were made in ad- 
vance, and if elections were not made by the 
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entire body of members attending the session 
allotted to this purpose. Doubtless there always 
have been some members attending conventions 
who would have remained home but for the sport 
of politics. Such attendance, to say the least, is 
not constructive. And there is fallacy in stressing 
the annual convention, though it must be 
admitted that it will be overstressed until new 
and better means are afforded stay-at-home 
members to keep in touch with Association 
projects. One of the pressing needs now, and 
one well recognized, is that of creating contacts 
with members so that those unable to attend 
conventions will still have a part in the profes- 
sion’s activities. 

As to this it may be said that the conventions 
of state associations will be stimulated by debates 
upon policies submitted to them by the national 
body, and will also have the sport of choosing 
their delegates. The convention will always be 
important, but it alone can never integrate any 
large proportion of the membership. This must 
be done otherwise, and largely through publica- 
tions. 

More Revenue Is Necessary 


That the national body must render greater 
service to its members has been appreciated for 
some time. This will involve additional expen- 
diture, a matter which the new constitution 
ignores. It is obvious that the larger income 
must derive from a larger membership, and that 
the per capita cost of increased service can be 
reduced in no other manner. It was recognized 
that coordination could not be effected through 
identical membership in the state and national 
associations. This would largely negative all 
ambitions of the voluntary state associations to 
increase membership. Nor was it possible to 
assess cost of operation upon the subsidiaries. 
The integrated state bars, while potentially able 
to go farthest toward joint membership, could 
not oblige their members to contribute to the 
American Bar Association. 

Since a larger membership is necessary as a 
financial base for added service, the coordination 
plan looks to increased membership in the 
A. B. A., and we believe that it will succeed. 
An attempt to work this out is found in section 
five of the by-laws, wherein it is provided that 
any state association, and any local, regardless 
of size, may, agreement having been reached, 
establish “a system of joint dues . . . under which 
all of its members become members of the 
American Bar Association.” This by-law must 
be amended. It is inconceivable that every mem- 
ber of an integrated state bar will consent to 
joint membership, or that the voluntary associa- 
tions will forego the ambition for increase of 
membership, by imposing an additional demand. 

What we propose is that joint dues be placed 
on an individual basis, under treaty between the 
parent and subsidiary bodies, so that local secre- 
taries may make up each year lists of members 


willing to pay more for the sake of joining the 
American Bar Association and sharing in the 
services to be rendered. The sum to be paid 
to the A. B. A. could be calculated, with a safe 
margin. Then there would be accession to mem- 
bership on a wholesale basis, and the A. B. A. 
might double in membership in a few years, and 
have just as stable a source of income as at 
present. Local associations, under this more 
flexible arrangement would not be hampered in 
growth and there would be no problem as to 
compulsory and inclusive state bars. 


Easy Amendment a Good Factor 


One of the great virtues of the new consti- 
tution lies in the reasonable manner provided 
for amendment. Instead of the requirement of 
a three-fourths vote of members attending the 
session, it is provided that amendment may be 
made, after due notice, “by the affirmative vote 
of two-thirds of the members present at any 
session of the assembly, at which at least 200 
members are present and voting, and the con- 
current vote of two-thirds of the members of 
the house of delegates.” (art. 12.) In case of 
disagreement of the two bodies there shall be 
a referendum to all members, with a two-thirds 
affirmative majority. Amendments to the by- 
laws may be by a majority vote of the assembly 
and a majority vote of the house of delegates, 
due notice having been given. 


A Miracle Accomplished 


There have been a number of influences lead- 
ing to the happy solution of the coordination 
plan. All that had been spoken and attempted 
in fifty years reached an impasse before the 
recent planning was begun. The number of 
American Bar Association members who realized 
the need for national coordination was much 
greater in 1930 than ever before. The earlier 
and unsuccessful efforts had not wholly failed. 
In the increasing list of inclusive state bars all 
experience supported the opinion that organiza- 
tion on a national basis was no dangerous thing, 
but instead, was necessary and inevitable. Expe- 
rience with a delegate system in the Conference 
of Bar Association Delegates was reassuring. A 
new type of lawyer was acquiring influence in 
bar organizations of all kinds, so that they were 
becoming vehicles of professional opinion rather 
than “petting parties.” The presentation of the 
A. B. A. medal to Mr. Root in 1930 afforded 
opportunity for this pioneer to emphasize the 
greatest need of our times. Committees created 
first with a principal purpose of preventing rash 
action became enthusiastic. It is well that hasty 
action was not forced. The right approach was 
fully explained in Philip J. Wickser’s address to 
the Conference of Delegates in 1932. (Repre- 
sentative Government in the American Bar Asso- 
ciation, Jour. A. B. A. vol. 19, p. 17.) This 
contained the proposal for a trial of cooperative 
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work among all the bar associations, preliminary 
to any drafting of concrete plans. “True prog- 
ress would seem to lie in developing some struc- 
ture . . . which does not seek to attain complete 
federated organization at one leap.” The national 
bar program was offered not as a compromise, 
but as an experiment, a step in evolution. “Its 
business is to sell ideas to, and provoke reaction 
by, 160,000 lawyers.” 

Adoption of the national bar program was 
accompanied by the creation of the office of 
junior executive, so ably filled by Mr. Will 
Shafroth and his colleagues. For many years 
the interim activities of the Association were 
largely confined to the official duties of the presi- 
dent, secretary and treasurer. The setting up 
previously of an adequate central headquarters, 
with Mrs. Olive Ricker as executive secretary, 
is now seen to have been necessary. And yet, 
after two years of the costly bar program, there 
were probably few who anticipated the present 


conclusion of the coordination movement. In 
the Conference of Delegates meeting last year 
planning was on the basis of continued activity, 
and this only three days before the assembly 
gave convincing evidence that the time had come 
to draft a concrete plan. 

This drafting was accomplished in a masterful 
way. It would seem to have been impossible 
to have done a more thorough job. In Presi- 
dent William L. Ransom the entire profession 
acquired a mighty protagonist in the march to 
coordination. The miracle was accomplished by 
the most sincere and profound study on the part 
of bar leaders throughout the country and the 
most enlightened modes of informing the profes- 
sion. There seems no other route to miracles. 
Not only is there glory enough and more for 
all who participated, but there exists today a 
profound conviction that the work has been 
wisely done, that it will repay enormously, even 
in ways as yet not seen. 





Future Bright for Integration Movement 


Kansas Association Anticipates Complete Organization under Court Rules— 
Inclusive State Bars Chief Interest of National Coordination 


At the annual convention of the Kansas State 
Bar Association last May it was voted unani- 
mously, and after full debate, to memorialize the 
supreme court to adopt rules to provide for the 
“complete integration” of the bar. This stand 
may prove to be epochal. The action taken 
represented the view of the Association’s com- 
mittee, revised during the preceding year on 
the basis of much argument and practical con- 
siderations. 

There was unanimity in belief that it was the 
supreme court’s duty, as well as power, to ad- 
vance the administration of justice by perfecting 
the organization of the profession. A full report 
appears in the quarterly Journal (vol. 5, no. 1, 
August ’36). 

In taking this action the association was in- 
fluenced not only by the stand taken by the 
Ohio and Missouri Bar Associations, but also by 
the logic of the matter and the advantages be- 
lieved to inhere in judicial regulation. There 
appeared to be absolute confidence that the su- 
preme court would acquiesce. Mr. Justice John 
S. Dawson, of the supreme court, who presided 
over the session, was elected president for the 
ensuing year. 

In Ohio the State Association has been com- 


mitted to integration for fifteen years but has 
never brought the question to issue. For about 
four years it has espoused integration by rule of 
court. At present action has been deferred for 
a year to permit of experience with a plan of 
affiliation advanced by opponents. 


Hard Hitting Is Best Policy 


It is easy to believe that the Ohio Association 
has lost time by not provoking a pitched battle. 
Ten years ago the present writer was in great 
doubt as to the practicality of having an integra- 
tion bill introduced in legislature without thor- 
ough education of association members. The 
first conflict is almost certain, it is true, to re- 
sult in temporary defeat. But it now appears 
more certain that the associations which have 
been impetuous are the ones which have suc- 
ceeded. It does the profession good to put up 
a fight, even though skirmishes fail. It informs 
the public, and a large share of the bar, as to 
intentions and prospects. Earnest men are edu- 
cated and hardened by defeat. The Kentucky 
example is illuminating. After a first failure the 
committee declared that the Association should 
continue fighting until success was achieved; a 
second defeat found the committee, and Associa- 
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tion, more determined than ever; after three 
setbacks, the Association was able to rally suffi- 
cient force and win a deserved victory. 

There are now at least ten states in which the 
organized bar has reached the stage which just 
preceded success in Kentucky. There is the 
advantage now, pretty generally accepted as 
such, of success for the theory of a short bar act 
which directs the supreme court to formulate 
rules for complete integration. There probably 
will be a larger increase in the number of in- 
clusive state bars in 1937 than in any previous 
year, and along the line suggested. And when 
a state supreme court assumes this work, as that 
of Colorado has voluntarily suggested to the 
state Bar Association, whether in Kansas, Colo- 
rado, or any other state, the way will be made 
much easier for the laggard states. 


Profession Must “Speak With One Voice” 


It should be apparent that state bar integra- 
tion is the twin brother of national bar coordina- 
tion. The keynote of coordination, first effec- 
tively expressed by Mr. Elihu Root six years 
ago, is that the profession should be able to 
“speak with one voice.” This means it should 
command itself in its own field. 

In recent years the complete success of the 
compulsory, inclusive, self-governing bar has 
been so emphatically demonstrated in a mi- 
nority of the states as to give reality to the 
dream of coordination nationally. Coordination 
now looks for its completion in the rapid in- 
crease of self-governing state units. And it thus 
makes the drive for integration the very heart 


of its hopes for complete success. The pioneer- 
ing by a few states a decade ago has established 
a national standard. Opposition is deprived of 
candid objections. 


At present the intention in several states is 
to press next year for adoption of acts similar 
to that in effect in Michigan. Florida is to be 
a new contestant in 1936, but whether by appeal 
to the legislature, or to the supreme court, is 
not now certain. One cannot doubt that Wis- 
consin lawyers, robbed of success by a veto 
after a brilliant campaign will get their act 
passed and approved next year. In lowa prep- 
arations are being made for a strong campaign, 
and for the first time. 


The situation is even farther advanced in In- 
diana, where, at the time of writing, the Bar 
Association committee, headed by Mr. Henry M. 
Dowling, is awaiting an order of the supreme 
court setting a date for hearing on a petition 
which asks for integration of the bar, but does 
not say “complete integration.” The implication 
is that Indiana lawyers would welcome an organ- 
ization like that in Missouri. 


Copies of “State Bar Acts” Available 


Committee members and others who seek in- 
formation should know that a third and revised 
edition of State Bar Acts Annotated has been 
made available as one of the later acts of the 
Conference of Bar Delegates. Copies are avail- 
able through the American Bar Association’s 
office, or through the American Judicature So- 
ciety’s office. 





Proposed New Criminal Court of Appeal Opposed 


The regular report of the California Judicial 
Council is not due until near the end of the year, 
but a special report (Part 1, Sixth Report) was 
issued June 1 to afford information concerning an 
amendment to the constitution to be voted on 
next November. The proposal is that a special 
criminal court of appeal be created, with five 
judges, having the official rank of supreme court 
judges. The source of this amendment is not dis- 
closed but it appears that it will meet with 
strong opposition on the part of the State Bar. 
The Judicial Council, in condemning the plan is 
fortified by a comprehensive report made through 
the department of public administration of the 
University of California. 


The data submitted appears fully to justify 
opposition to the amendment, and also to suggest 
that criminal appeals can be dealt with much 
more efficiently than at present. The California 
and New Jersey Councils are likely to find their 
studies in this field complementary and coopera- 
tive. As in New Jersey, it should be seen also 
in California, that criminal appeals can be dealt 
with promptly and competently, with the result- 
ing benefits in crime limitation, public confidence 
and official responsibility, without an increase in 
personnel, but with great saving in money and 
some guaranty of uniformity in justice admin- 
istered. 








Criticism of Proposed Federal Procedure 


Jurist Says Winner of Cause Should Be Reimbursed for Attorney’s Fee 
as Taxed Costs — Remedies for Racketeering in Litigation 


“If the profession desires to recommend itself to the community and to 
buttress the respect for the necessary institutions for the administration of 
justice, they will be sedulous in every way to perfect the machinery of admin- 
istration to the end that all will know, whether layman or professional man, 
that the way is open, a plain track, to the decision of cases upon their merits 
with the least possible opportunities for the practice of law as a game.” 
-—Charles Evans Hughes, Pres., N. Y. S. Bar Assoc., 1917-9. 


At the session of the American Bar Associa- 
tion held recently in Boston for consideration 
of the proposed rules of civil procedure in the 
federal trial courts a very important point, too 
long neglected, was brought up by Judge Edward 
R. Finch, of the New York court of appeals. 
Judge Finch, for a number of years, has been 
the leader in the movement to provide speedy 
judgment for claims not subject to a legitimate 
defense. He spoke of this feature in the pro- 
posed rules, and of the great latitude afforded 
by the rules on discovery, intended to assist 
either plaintiff or defendant to get controlling 
facts. These proper elements of a proper code 
of rules he approved, but pointed out that the 
code very much needed also a correlative sanc- 
tion to prevent the use of the courts to harass 
an opponent. Then, in an address delivered at 
Owego, on September 12, at a convention of a 
federation of bar associations, Judge Finch fur- 
ther developed his theme with cogent facts and 
reasoning. 


The gist of the address is best set forth in the 
speaker’s own words: 


“A person asserting a claim should not be given 
all the advantages here proposed unless at the same 
time the rights of a defendant are adequately safe- 
guarded. 

“Those asserting claims without merit wholly 
for their settlement value, and those fishing for a 
cause of action, should not be encouraged to liti- 
gate at the expense of a defendant who is afforded 
no opportunity to recover his expense however un- 
justified may be the litigation. At present our rules 
of legal procedure, both at law and in equity, make 
it less expensive, from a monetary standpoint alone, 
to say nothing of personal inconvenience and loss 
of time, to settle any lawsuit, no matter how lack- 
ing in merit, rather than to defend. The biggest 
item of expense in any lawsuit is the item of the 
attorney’s fee, and there is no way in which a de- 
fendant may adequately recompense himself for 
this. The attorney for the plaintiff may limit his 
charges to a part, or perhaps all, of the amount 
recovered, if any, but a defendant has no such 
refuge, The more examinations and applications to 
the court a plaintiff may make, the greater is the 
nuisance value of the litigation and the expense 
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thrust upon the defendant, no matter how meritori- 
ous his defense. . . 

“We have a situation where a person asserting a 
claim may pay his attorney out of the proceeds of 
the amount recovered or the settlement and both 
plaintiff and his attorney litigate at the expense of 
the person against whom the claim is asserted .. .” 


In support of this reasoning Judge Finch told 
about the increase in contingent fee cases in 
Manhattan and the Bronx since the rule was 
adopted which requires the filing of such con- 
tingent fee retainer agreements in court. In ten 
months of 1929 such filings amounted to 44,181; 
and in 1935 the number reached 99,809. The 
rule has availed nothing to prevent the swamping 
of the civil trial courts of general jurisdiction.* 

Of course few of these cases ever reach trial, 
but there are enough to swamp the court, never- 
theless. And if the provocation to settle unjust 
claims is not made sufficiently clear, the fre- 
quency of interlocutory appeals in New York 
must be understood. 

Continuing, Judge Finch expressed fear that 
many actions would be started in the hope that 
facts would be discovered which would sustain 
a second action, the original one having been 
discontinued. As to this it is possible that the 
freedom for amendment of pleadings will make 
a discontinuance unnecessary. And the judg- 
ment may later justify the suit. The opportu- 
nity for the defendant without fault to get a 
summary judgment may be sufficient, and the 
only practical remedy. 

The situation has another side, not often 
brought out. It is that our procedure and delay 
in reaching trial not only encourage strike ac- 


1. Addressing the New York State Bar Asso- 
ciation last January, President Shearn, of the Asso- 
ciation of the Bar of the City of New York, 
speaking of the glut of contingent fee cases, said: 
“Twenty attorneys each filed more than 1,000 of 
these agreements; one over 2,000, another 3,400. 
This is turning a great and honorable profession 
into a sordid trade.” Leaving all these adjectives 
alone the Editor will suggest that it is no “trade” 
at all, but just a damned racket. 
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tions, whether for money or retribution, but still 
worse put a premium upon dishonesty on the 
part of debtors. If we could get statistics on this 
we would doubtless be scandalized. Another 
quotation: 


A Premium on Dishonesty 


“Should our procedure continue to afford a 
defendant an opportunity to make more money 
out of a contract by alleging a fictitious objec- 
tion and threatening to litigate, than by living 
up to his obligations? How long will clients 
continue to tolerate a situation where a premium 
is put on dishonesty as against honesty? .. . 
Our courts are clogged with litigation without 
merit, and the costs of the judicial department 
are mounting to a point where they may become 
unbearable.” 

The speaker distinguished between fees and 
costs, the latter being a means for equalizing 
the scales. “The allowance of all costs and ex- 
penses should at all times be in the discretion 
of the court or judge so that a portion or all of 
such costs could be eliminated for good cause 
shown.” 


Need for Taxable Attorney’s Fee 


The reference to strike actions in the New 
York City courts, while illustrative of Judge 
Finch’s theme, tends to cloud the issue, which 
is the need for a substantial attorney’s fee to be 
taxed against the losing party; first in the pres- 
ent draft of federal rules, and eventually as an 
essential feature of practice in all civil courts. 
While this appears to be the first and obvious 
remedy, it is not unfair to the speaker to sug- 
gest that it cannot always serve. There will be 
some parties against whom the bill of costs will 
be worthless. Nor can we now suggest the re- 
quirement of security for costs, unless exception 
is made of the impecunious plaintiff—the plain- 
tiff most to be feared in contingent fee litiga- 
tion. 

It seems that we do not get ahead very fast 
in formulating a remedy. So let us assume, the 
taxable attorney’s fee being adopted, that on 
motion of either party the court may direct a 
pretrial (or preview) hearing, and so be able in 
most instances to strike from the docket any 
case which is obviously unfit as to either claim 
or defense; or at least to set it down for sum- 
mary disposal; or to order security for costs. 
Such preview hearings are a matter of course in 
the civil trial courts in Detroit and Boston, and 
they avail mightily to prevent the injustices of 
our system. They too, of course, should be 
buttressed by the taxable attorney’s fee. 

Preview procedure need not be a routine 
course for all litigation. It may well be im- 
perative where calendars are glutted. But the 
supreme court’s advisory committee found that 
an inflexible rule for preview procedure would 
act as a brake in many instances, and so defeat 


its purpose. The following rule? was therefore 
offered: 


Rule Permitting Pretrial Findings 

_ “If, on motion under rules 42 or 43 [motion for 
judgment], judgment shall not be rendered upon 
the whole case or for all the relief asked and a 
trial shall be necessary, the court, at the hearing 
of the motion, by examining the pleadings and the 
evidence before it, and by interrogating counsel, 
shall, so far as may be conveniently possible, as- 
certain what material facts exist without substan- 
tial controversy and what material facts are actu- 
ally and in good faith controverted. It shall there- 
upon make an order specifying the facts that ap- 
pear without substantial controversy, including the 
extent to which the amount of damages or other 
relief is not in controversy, directing such further 
proceedings in the action as may be just. Upon 
the trial of the action the facts so specified shall be 
deemed established, and the trial shall be conducted 
accordingly, unless the court, for good cause shown, 
sets aside the previous order.” 


The following note is appended: 


“A practice similar to that here provided has 
been employed for some years in the Wayne County 
circuit court in Detroit, Mich., and has been re- 


cently adopted, as used in Detroit, by the superior 
court of Boston.” 


Finally we appear to get some machinery to 
enable the courts to protect themselves against 
imposition, and thus protect innocent litigants. 
It still leaves room for the taxable attorney fee. 
It will be observed that the power to make this 
inquiry is in the court sua sponte, and in accord- 
ance with the court’s own interest. But the 
suggestion can be made by any party to the 
cause who seeks an order striking the case from 
the docket, or speedy trial with the issues de- 
fined and incontrovertible facts already found. 


A Remedy for Racketeering 


Turning now to the racketeering contingent 
fee litigation in New York City, and cognizant 
of the accomplishments in Detroit under pre- 
trial procedure, we find the first, and what should 
be the immediate, remedy. A preview call of 
these strike actions would make them look like 
snowballs in August, and if started with deter- 
mination, and an assertion of judicial responsi- 
bility backed by citation for contempt, the ad- 
ministration of justice in the metropolis would 
almost immediately be raised to a plane, if not 
of efficiency, then at least of common decency. 
Incidentally a good many disbarments would 
occur. 


The worthy lawyers of New York City, in- 
stead of bewailing their situation, and waiting 
while their exalted judges allow conditions to 
become still more scandalous, as they have 
waited now for several years, should acquaint 
themselves with what is being done elsewhere, 


2. Rule 44, p. 78, draft rules of May, 1936. 
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and do likewise. This is said with full knowl- 
edge of the odious quality of preachments, and 
of the resistance on the part of metropolitan 
practitioners to imported innovations. 

Much can be done against legal racketeering 
by flank attacks. It was in New York’s first 
district, through Judge Finch’s long efforts on 
behalf of summary judgment procedure, that 
that remedy was brought to a high level of utility. 
Other jurisdictions are following. 

Of course the real fecund mother of legal 


racketeering is the contingent fee. To set it 
down as inescapable, and necessary, is only a 
convenient mode of escaping responsibility. 
Contingent fee practice can be abolished, as in 
other countries, or can be made innocuous by 
controls. This calls for bar association action. 
Before taking this up the Editor would like to 
have original proposals from readers. Members 
of the junior bar may see an opportunity to get 
clean new business on a contingent fee basis and 
without champerty. 





What Progress in Reform of Evidence Rulesr 


An Appraisal of the Results Obtained from Research and Publication 
Almost a Decade Ago 


By Joun E. Tracy* 


About the year 1922 the Legal Research Com- 
mittee of The Commonwealth Fund appointed a 
committee to consider the subject of reform in 
the law of evidence, the instructions to the com- 
mittee being to consider the whole subject and to 
propose such specific reforms as they considered 
desirable. That committee, composed of leading 
specialists in the law of evidence from our 
schools of law, and judges who had taken a 
particular interest in the subject, devoted five 
years to the work, and in 1927 the result of their 
deliberations was published by The Common- 
wealth Fund under the title “The Law of Evi- 
dence, Some Proposals for Its Reform.” A\l- 
though it had been hoped by some that the work 
of the committee would result in recommend- 
ations for drastic reforms, the committee dis- 
missed as impracticable any suggestions either 
for abolishing the rules of evidence generally or 
for preparing a model code of evidence, and 
contented themselves with recommending the 
enactment in the various state jurisdictions of 
five separate statutes, each to accomplish a 
specific reform. 

The statutes drafted by the committee, whose 
adoption was recommended, were as follows: 

I. A uniform statute should be enacted pro- 
viding substantially as follows: 


Any rule of evidence need not be enforced if the 
trial judge, on inquiry made of counsel or other- 
wise, finds that there is no bona fide dispute be- 
tween the parties as to the existence or nonexist- 
ence of the facts which the offered evidence tends 
to prove, even though such fact may be in issue 
under the pleadings. No error can be assigned or 
predicated upon the violation of any rule of evi- 
dence, either at law or in equity, when it appears 
from statements of counsel or from other evidence 





_ *Professor of Law, University of Michigan 
School of Law. 


in the case or is shown in any other lawful way, 
that there is no bona fide dispute between the par- 
ties as to the fact sought to be proved or dis- 
proved by the offered evidence, even though such 
fact may be in issue under the pleadings. 

II. A uniform statute should be enacted pro- 
viding substantially as follows: 


The trial judge may express to the jury, after the 
close of the evidence and arguments, his opinion 
as to the weight and credibility of the evidence or 
any part thereof. 


III. A uniform statute should be enacted 
providing substantially as follows: 

No person shall be disqualified as a witness in 
any action, suit or proceeding by reason of his 
interest in the event of the same as a party or 
otherwise. 

In actions, suits or proceedings by or against the 
representatives of deceased persons, including pro- 
ceedings for the probate of wills, any statement of 
the deceased, whether oral or written, shall not be 
excluded as hearsay provided that the trial judge 
shall first find as a fact that the statement was 
made by decedent, and that it was made in good 
faith and on decedent’s personal knowledge. 


IV. A uniform statute should be enacted pro- 
viding substantially as follows: 


A declaration, whether written or oral, of a de- 
ceased or insane person shall not be excluded from 
evidence as hearsay if the court finds that it was 
made and that it was made in good faith before 
the commencement of the action and upon the per- 
sonal knowledge of the declarant. 


V. A uniform statute should be enacted pro- 
viding substantially as follows: 


Any writing or record, whether in the form of 
an entry in a book or otherwise, made as a memo- 
randum or record of any act, transaction, occur- 
rence or event shall be admissible in evidence in 
proof of said act, transaction, occurrence or event, 
if the trial judge shall find that it was made in the 
regular course of any business, and that it was the 
regular course of such business to make such mem- 
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orandum or record at the time of such act, trans- 
action, occurrence or event or within a reasonable 
time thereafter. All other circumstances of the 
making of such writing or record, including lack 
of personal knowledge by the entrant or maker, 
may be shown to affect its weight, but they shall 
not affect its admissibility. The term business shall 
include business, profession, occupation and call- 
ing of every kind. 

Nine years have elapsed since the report of 
the committee was published. The writer has 
been much interested in the reforms proposed, 
and being desirous of learning the results which 
have been accomplished by the work of the 
committee, he has caused a search to be made 
of the statutes of the various states, with a view 
to ascertaining which recommendations of the 
committee have been adopted in the various 
jurisdictions and how generally they have been 
adopted. The following is a report of the result 
of such investigation. It could not be expected, 
of course, that the proposed statutes would be 
adopted verbatim without change by legislative 
committees. Therefore, in determining whether 
the legislation in any state shows a recognition 
of the work of the committee, the writer has 
included in this report all statutes which have 
been enacted since 1927 which cover in any way 
the same subject matter as the uniform acts pro- 
posed by the committee. 


I 


The first proposed statute, that any rule of 
evidence need not be enforced if the trial judge 
finds that there is no bona fide dispute between 
the parties as to the existence or nonexistence 
of the facts which the offered evidence tends to 
prove, has not been enacted in any of the states, 
although in a few local jurisdictions the result 
desired by the committee has been accomplished 
by the courts by the effective use of the proce- 
dure of the pre-trial docket. 


II 


The proposed statute that the trial judge may 
comment to the jury on the weight of the evi- 
dence, had already been adopted in the State of 
Connecticut prior to the report of the committee. 
Since 1927 the following states have enacted 
legislation to the same general effect proposed 
by the committee: California (1934), Hawaii 
(1932), and Michigan (1929, criminal cases 
only). 

Ill 

The proposed statute that no person shall be 
disqualified as a witness by reason of his interest 
in the event of the cause and that in actions by 
or against the representatives of deceased per- 
sons any statement of the deceased shall not be 
excluded as hearsay if the trial judge shall find 
that the statement was made by the decedent 
and that it was made in good faith and on per- 
sonal knowledge, consists of two parts. The first 
part of the statute, that no person shall be dis- 
qualified as a witness because of interest, had 


already prior to the report of the committee been 
adopted in practically all jurisdictions. The 
second part, allowing hearsay statements of a 
decedent to be introduced, had for a long time 
prior to the report of the committee been in 
effect in Connecticut, Massachusetts, Minnesota, 
New Hampshire, Oregon, and Rhode Island. 
Since the report of the committee a statute along 
this line has been adopted in Alaska (1931). 


IV 


The proposed statute that a statement of a 
deceased or insane person shall not be excluded 
as hearsay if the court finds that it was made 
in good faith before the commencement of the 
action and upon the personal knowledge of the 
declarant, had already prior to the report of the 
committee been in effect in Connecticut, Massa- 
chusetts, Nebraska, and Vermont. In April, 
1927, a statute along this line was adopted in 
Rhode Island, whether before or after the pub- 
lication of the committee report the writer has 
been unable to ascertain. 


V 


The proposed statute broadening the use of 
book entries had already prior to the publica- 
tion of the committee report been in effect in 
Alabama, Colorado, Connecticut, Florida, Illi- 
nois, Kansas, Massachusetts, Minnesota, North 
Dakota, Pennsylvania, Wisconsin, and Wyoming. 
Since the publication of the committee report 
legislation along this line has been enacted in 
Maine (1935), Maryland (1929), Michigan 
(1935), New York (1928), Oregon (1935), and 
Rhode Island (1928). 


Summary of Changes Since 1927 


It therefore appears that the results accom- 
plished by the committee, so far as shown by 
any general adoption of their recommendations, 
have been about as follows: 


No states have adopted recommendation I. 

One state and one territory have adopted 
recommendation II, and a third state has adopted 
it for criminal cases. 

One territory has adopted recommendation III. 

One state adopted recommendation IV about 
the time of the committee report. 

Six states have adopted recommendation V. 

Judging by the practical results so shown to 
have been accomplished, were the labors of the 
committee and the large expenditure of charitable 
funds made by it in its labors worth while? That 
is a question on which there might be some 
disagreement, although the writer would answer 
the question in the affirmative. 

Another, and more constructive, question 
which comes to the mind of the writer is 
whether more practical results could have been 
accomplished by the committee if its work had 
been differently handled. In asking this question 
no criticism is intended to be made of the 
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statutes which the committee drafted or of the 
fact that they limited themselves to these five 
specific reforms, but the question is directed at 
the fact that the committee, having made its 
report, ceased its labors and nothing was done 
to see that its recommendations were pushed for 
general adoption in the various states. Is this 
not one example out of many where important 
research work has been done, the results have 
been duly published, and nothing further has 
been done to make effective use of the results 
of such research, the idea being that if the work 
of the committee was worth while the general 
public would always read its report and proceed 
to act upon it? In view of the fact that The 


Commonwealth Fund had already invested large 
sums of money in this research study, would it 
not have been a wise expenditure of funds to 
have kept the committee in office or to have 
appointed another committee or even salaried 
employees of the Fund, and to have made fur- 
ther expenditures in bringing to the attention of 
the various local and state bar associations the 
fact that such an investigation has been made 
and the wisdom of the reforms proposed? 

Can real progress be made in accomplishing 
in this country or elsewhere procedural reforms 
if there is not some person or body actually 
engaged in the work of pressing to the attention 
of the bar the reforms proposed? 





Publicity Scandals Demand Exercise of Authority 


In the present ferment over the Hauptman 
trial it should be remembered that ten years ago 
a Baltimore judge vindicated his court’s duty 
by meting out adequate punishment to an editor 
and two reporters. That the bench and bar did 
not profit by that sufficient example accounts 
for much subsequent grief. 


There can be little doubt that the Hauptman 
trial will in time yield substantial results by way 
of reform in reporting of sensational trials, 
whether by newspapers, radio or movies. But 
in current discussions two of the most important 
factors have been overlooked. One is the com- 
plicity of judges, lawyers, prosecutors, police 
chiefs and sheriffs in every offense against 
decency. This was all brought out in the Con- 
ference of Delegates’ meeting of 1924, and re- 
ported at some length in this Journal. (vol. 8, 
no. 5, Feb. 1925.) Mr. Walter F. Dodd is to 
be credited for the analysis of defects which 
makes the problem of developing a correct pro- 
cedure simple, if not easy. It is to be presumed 
that the A. B. A. committee headed by Mr. 
Newton D. Baker will not ignore this factor. 


The other is a matter of judicial history. 
Judge Eugene O’Dunne is the hero of the oc- 
casion. On the ground that it was the duty of 
the court to protect the interests of an uncon- 
victed respondent, he meted out severe punish- 
ment upon three Baltimore newspaper employes, 
and let the chief of police off with a sharp repri- 
mand. (Reported, with the text of the decision 
in this Journal, vol. 10, no. 5). Judge O’Dunne 
was re-elected to the Baltimore City supreme 
court a few months later. 

It is not too much to say that if the Ameri- 
can Bar Association had assumed leadership at 
that time the country would have been spared 
some humiliating experiences. But the point we 


wish to make is that the ignoring of this advice 
and experience has led, apparently, to a general 
conception that reform is to be had by methods 
of persuasion. We have never put faith in moral 
suasion in this situation, where newspaper rivalry 
has illustrated too clearly the . possibilities of 
degradation through unrestrained competition. 
At the same time we recognize the fact, as we 
did ten years ago, that a majority of news- 
paper publishers and editors would welcome a 
sweeping reform. 

Nor are we yet moved by the theory that 
papers and radio and movies find salacious trials 
profitable. It is not the competition directly for 
profits that causes the mischief, for there are 
no direct profits. The New York City paper 
said to have increased its circulation during the 
Hauptman trial by over half a million copies 
daily made no profit. It suffered a financial 
loss. The greater part of newspaper earnings 
come from advertising, and advertisers care little 
for magical increases in circulation. Advertising 
suffers from competition with sporadic sensa- 
tionalism. Every copy of the half million in- 
crease in circulation meant a loss to the paper. 
There was prestige for the sheet among morons 
and neurotics, but it could not be converted into 
cash income. 

Newspapers do prosper on sensational stories, 
as is witnessed by the fact that they are now 
daily distributed by the leading news agencies 
and enable all papers to carry sensational head- 
lines. Readers do demand sensation. But the 
kind we refer to are appetite teasers, obtainable 
every day somewhere in the world, and they need 
cause us no concern. Morons have the same 
rights as philosophers, and are more numerous. 
Nobody demands reform that would imply bare 
recital of fact. We do not even seek a turning 
from the “sentimentalism” which marks a large 
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share of all newspaper columns, though we think 
Sir Willmott Lewis, in his address of August 25 
in Boston, does well in calling attention to it. 
Far worse is the injection of editorial opinion in 
nearly every local news report, and many not 
local; but for this we must do no more than 
hope that the newspaper men will themselves 
find a remedy. 

The point is that the solution of the problem 
must come, not from a development of pro- 
fessional spirit among editors and _ reporters, 
who, after all, are not their own masters, but 
are the victims of unrestrained competition, but 
must come through compulsion, equitably im- 
posed, by the arm of government which is 
offended. We may say that ultra-sensationalism 
dates from the war with Spain; it was bound to 
come at some stage. When it came it found 
our judiciary somnolent, not integrated, not con- 
versant with its own powers or responsibilities. 


The election of prosecutors and judges for short 
terms obviously made them subservient to press 
requirements. The survival of too many judges 
in the larger cities has depended largely upon 
newspaper needs as interpreted by these papers. 
Everywhere prosecutors feel the need for pub- 
licity. In Detroit a few years ago a prosecutor 
was bitterly criticized by an unfriendly news- 
paper for appearing in sensational trials and so 
getting his pleasant features on the front pages 
frequently. In the landslide of 1932 he was the 
only survivor on his ticket. He is now a su- 
preme court justice, and worthy of the distinc- 
tion. This is a case in point, whereas the New 
York City tabloid experience proves nothing. 

Judges too need protection. Where elected for 
short tenure they are subjected to utterly unfair 
terms. We submit that at this stage the cam- 
paign must take into consideration the plight of 
the politically dependent judge. 





Consensus on Reform of Sensational Reporting 


Three Eminent Speakers Substantially Concur as to Evils of Publicity in 
Criminal Trials — Thomas D. Thacher, Frank J. Hogan 
and Sir Willmott Lewis 


The last session, before dissolution, of the 
Conference of Bar Association Delegates, was 
one of the most impressive of those held in its 
twenty years’ existence. Chairman E. Smythe 
Gambrell had arranged, as the major feature of 
the session, addresses on the subject of improper 
reporting of court trials, with (former) Judge 
Thomas D. Thacher, Mr. Frank Hogan, and Sir 
Willmott Lewis as speakers, and in the order 
named. 

Notwithstanding the interest attaching to 
these three addresses, this Journal is obliged to 
forego a complete report for the usual reason. 
The choice is made of giving the substance of 
Judge Thacher’s and Mr. Hogan’s addresses. 
and of publishing in full the very dramatic and 
forceful presentation offered by the representa- 
tive of journalism, Sir Willmott Lewis, who, for 
sixteen years has resided in Washington at the 
behest of the London Times. This is the best 
that can be done within our space limits. It is 
presumed that all three addresses will appear in 
the American Bar Association Journal. 

Judge Thacher set forth a constructive pro- 
gram. He declared that action must be taken 
swiftly before the reaction to the Hauptman 
trial has waned. This action should take the 
course of developing understanding of needs and 
resources on the part of both lawyers and news- 
paper men, leading before long to a conference 





between the representatives of bar and press, 
where a concensus should be reached. There 
should be at the same time as much education 
of public opinion as the self-respecting news- 
papers may accomplish. But this is to be, not 
an end, but only a foundation for bar influence 
directed toward judges for the purpose of stimu- 
lating their courage and sense of public re- 
sponsibility. 

For the key to the situation resides in the 
judges, individually. The speaker related at suf- 
ficient length the temptations which embroil 
judges, prosecutors, court and police officers, 
and the owners and editors of newspapers. 
There was no suggestion that these temptations 
could be exorcized, at least without first an ex- 
ercise of the powers undoubtedly residing in 
the law. But the Judge spoke with some con- 
fidence of the prospects for cooperation on the 
part of a large share of important newspapers 

As to the power of judges to vindicate their 
courts, it was declared emphatically, that the 
law in this country is in every way sufficient, 
and equal to the English law. Having first re- 
counted numerous instances of punishment for 
contempt, with references to the nature of the 
wrongful utterances, under English admin- 
istration of justice, he almost matched these 
with like judgments in American courts. (Un- 
fortunately, citations were not included.) 
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There has been no more emphatic condemna- 
tion of the Hauptman trial than that given in 
this address. Whether true or not, certain papers 
led their readers to believe that lawyers for both 
state and respondent, had made freely, and for 
effect on the public mind, most outrageous state- 
ments. One paper presented a verdict of guilty 
rendered by a jury picked up on the streets by 
its reporters. 


Frank J. Hogan’s Spicy Address 


“T think, as you think, that the publicity 
attendant upon trials of sensational cases reached 
the point in this country long, long ago, where 
it became a menace to the administration of 
justice. 


“But I have no faith in our ability to cor- 
rect it.” 


Such a gambit naturally caught the attention 
of Mr. Hogan’s large audience. His easy man- 
ner, fluent speech and apparent candor assisted 
in keeping that attention throughout. Readers 
who have not heard this celebrated forum orator 
should know that he has the charm of appearance 
and the simplicity and directness of speech which 
makes him one of the leading jury pleaders of 
the nation. 

A principal reason why he could see no chance 
for reform was the fact (assuming it to be a 
fact) that one New York paper “increased its 
daily circulation by more than 570,000 copies” 
during the Hauptman trial. “That is the chief 
reason,” he stated, “for my saying we are not 
justified in expecting the newspapers to volun- 
tarily discontinue that sort of sensational pub- 
licity. It increases circulation. The Saturday 
Evening Post editorially expressed the thought 
in one line: ‘It sells newspapers.’ ” 

But the speaker’s reported text does not 
justify Sir Willmott Lewis’ reference to - Mr. 
Hogan as an “arch pessimist.” He only said 
that the press could not be expected to sur- 
render its pet “voluntarily.” And, continuing, 
he made the usual analysis. 

“Where, then, do I think the vice rests, and 
the remedy, if there is any remedy, must be 
found? First, with the government, whether it 
be state or national. Secondly, with the bar. 


Thirdly, and most important of all, with the 
courts. 

“T not only assert that the remedy lies with 
the courts, but I submit to you that the vicious 
situation which exists today is due to the lack 
of courage of many trial judges.” 

And here the speaker received hearty applause. 

From this point the address was devoted to 
“the art of propaganda as now practiced by 
government.” The art did not start recently, 
but has been used by every administration since 
the War, and has reached a peak in the last three 
years. Every department in Washington has 
its expert publicity agents. This is not, of 
course, directly in point, but soon Mr. Hogan 
accused the department of justice of employing 
an expert publicist to put out openly official 
“publicity relating to cases in which the gov- 
ernment appeared on one side and citizens— 
your clients or mine—were on the other side.” 

The speaker identified himself as one who 
defended prosecutions in the “oil lease,” or Tea- 
pot Dome scandal, and later told of his defense 
in the litigation over the Mellon income taxes. 
He directly charged that the “executive assistant 
to the attorney general” obtained publication in 
the press of articles which “played up officials 
who are handling the case.” These articles, he 
said, “create an atmosphere into which you have 
to go with your clients . . . to battle with the 
government.” 

With considerable detail the charges were 
pressed, involving also a member of the United 
States senate, who by a radio speech, demanded 
indictment in the Teapot Dome affair. In con- 
clusion the speaker urged definite action by the 
bar. 

“And so I repeat that the courts are at fault. 
To meet this problem more legislation is not re- 
quired. The inherent power of courts of justice, 
if courageously, impartially and firmly exercised 
by the contempt process, which does not inter- 
fere with freedom of the press and which does 
not set up a censorship, but which deals only 
with wrongs after the wrongs have been com- 
mitted, is all sufficient for the purpose. If we 
make the judges see that they have ample power 
and that power must be exercised, then, but only 
then, will present conditions improve.” 





Inspiring Address by Sir Willmott Lewis* 


Mr. Chairman, Ladies and Gentlemen, the 
position of an Englishman addressing an Ameri- 
can gathering, a layman addressing a gathering 
of lawyers, can only be correctly described if 
you take a familiar Biblical story, and turn it 
upside down. 


*Washington representative of the London Times. 


I stand here, very much like a lion in a den 
of Daniels. 

Let me, before I go further, promise you that 
from the beginning I am not talking as an 
Englishman, but as a newspaper man. I have 
no comparisons to make as between conditions 
in your country and in mine. I am only con- 
cerned, quite impartially and quite objectively, 
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I hope, with the issue involved, which transcends 
any purely national considerations. 


The subject upon which you have honored 
me with an invitation to address you is one 
which can only be helpfully approached in a 
spirit of impartiality. 

There is involved the relationship between 
the court (I use the word advisedly) and the 
newspaper, and it would be well, perhaps, if I 
should first offer you certain conclusions upon 
the present position of the press, as they have 
been formed and hardened by thirty-eight years 
of active work as a newspaper man. 


I think it well to remember that, whether 
bond or free, censored or uncensored, the news- 
paper is a factor in the life of the modern world 
which is, today, indispensable. 

Government, no matter whether the purpose 
of government be the mere imposition of author- 
ity, or whether it be the guardianship of free- 
dom and opportunity, must largely depend upon 
the press. 

The community, in general, looks into it as a 
mirror of its own life, and the administration 
of justice would be less impartial than it is, if 
the community, as represented by the press, 
were restrained from watchfulness over the pro- 
tection and declaration of rights which rest upon 
the courts as a double duty. 

So much, I suppose, may be taken to be un- 
deniable. It is of the first importance to re- 
member this. But it is of no less importance 
to bear in mind that we live in a day when the 
very fact that the press is indispensable has en- 
couraged a dangerous exploitation of that posi- 
tion, by certain sections of the newspaper press 
itself. 

It is as though, in free countries, those, or 
some of them who are ultimately responsible for 
the conduct of the organs of information and 
opinion, should say, choose between a free press 
and a kept press. 

“There is but one choice. Leave us, there- 
fore, our freedom, no matter how much it may 
degenerate into license, for any impairment what- 
soever of this freedom must rot the very fabric 
of liberty.” 

This implicitly, if not explicitly, is the view 
of many men in places of power and importance 
in the newspaper world, and I think it only needs 
to be thus bluntly stated to invite instant and 
vigorous denial. 


Freedom of Press Defined 


As many crimes are committed in the name 
of freedom of the press as in the name of liberty 
itself. 

And why? Because, as I see it, the press and 
those who control it, are not made ceaselessly 
aware of the truth that the newspaper has no 
freedom, has no liberty, running beyond the 
freedom and the liberty guaranteed to every 





citizen of the Republic and every subject of the 
King. 

The press has no liberty, or should have no 
liberty transcending that liberty defined and as- 
sured by law, which is the breath of the life of 
every one of us. 


This was denied, to the disadvantage of the 
press, in the early days of the history of news- 
papers. 

But this simple truth is too often forgotten 
now when the incredible growth of newspaper 
influence, the rapid integration of newspaper 
power, and the popular thirst for publicity have 
tended (I am afraid) to create in the minds of 
many masters of the press the belief that they 
and their agents should be granted, or can suc- 
cessfully assert, certain dangerous immunities. 

The subject is as vast and various as the press 
itself, 

But, we are here concerned only with that 
pretension to immunity from a code of be- 
havior imposed upon the individual citizen 
when it involves and affects the administration 
of justice. 

The instance which has done more than any 
other to give rise to our discussion today I need 
not directly name, but it is a matter of general 
agreement that it illustrated more brutally than 
any other in modern times how the demands 
and dexterities of the press may distort that 
orderly procedure, without which justice itself 
is in danger. 

It is a matter of common knowledge that the 
newspapers were not alone blameworthy. 

And this prompts me to say a word or two 
to the practitioners of the law. The journalists, 
I suppose, should speak with some humility of 
and to lawyers, for the journalist is not, strictly 
speaking, a professional man. 

The oldest and most honorable use of the 
word “profession” comprehended only those 
learned occupations as theology, medicine and 
the law, of whose practitioners there was de- 
manded a profession, or a declaration, of faith 
and loyalty. 

The occupation to which I happened to have 
given my life, worthy, useful and necessary as 
it is, does not exist upon this plane. 

But, on the profession of the law, there lies 
a responsibility, traditionally imposed and de- 
liberately assumed, and fortified by oath or 
affirmation. 

It would be a degradation of the functions 
of the lawyer, or the functions which the lawyer 
performs, if the making of a profession were 
not obligatory upon him. 

Now, the implications of his profession appear 
when we consider him as an officer of the court. 
This means that unless I, as a layman, always 
misunderstood the phrase, the individual lawyer 
is not only the judge, the attorney, the barrister, 
the solicitor, counsellor, proctor—but he is also 
a part of that organism which is called the court, 
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a tribunal solemnly constituted for the admin- 
istration of the law, the whole law, and nothing 
but the law. 

Before this tribunal he stands, charged not 
only with responsibility to the cause he advo- 
cates, but to that abstract idea of justice, dig- 
nity and honor, by virtue of which the court 
is greater than the sum of all its parts. 

I have never read any definition of the exact 
measure of the lawyer’s responsibility as officer 
of the court; it is, perhaps, not reducible to 
definition, unless we turn for analogy to that 
chivalry, whose passing Burke lamented, that 
sensibility of principle, that chastity of honor 
which felt a stain as it felt a wound. 

It exists, perhaps, as a sort of category of 
imperative, an unconditional command of con 
science, a color of the mind; but it exists. 

To the mere layman, it would seem that a 
lawyer who is officer of the court cannot or 
should not escape entirely from the domain of 
legal principle, into the field of every-day prac- 
tice. He cannot abort or seek to abort the law, 
without denial of what is most precious in him, 
and without treason to the great tradition which 
he exemplifies. 

He does not or should not stand at the bar 
merely as his client in another guise, more in- 
structed, more eloquent, more cunning than any 
client. In him should lie an awareness of his 
tradition, greater than his immediate cause, or 
his cause is lost, even though he gain it. 

_I have no doubt that ideally, I am right. But, 
whether any but an exceptional man would more 
than occasionally give heed to the still, small 
voice of august tradition, I cannot say. 

I believe, and indeed I know that many do, 
and my belief is strengthened by experience in 
my occupation, less rich in accumulated doctrine 
than yours, and as horribly subject to tempta- 
tion. 

It is difficult to hold up your lamp and to 
keep it always alight. The arm tires, and all 
the whims of selfishness and vanity and profit- 
seeking play upon the little flame. 

But it has been done, and it will continue to 
be done. The court is still the court, despite 
some lawyers; and order and decency are still 
a rule in the press, despite some newspapers. 


Judicial Authority Is Essential 


The point I would make is that neither the 
tradition of orderly legal procedure, nor the 
obligation which the press should recognize to 
the maintenance of that tradition, can, in them- 
selves, be enough amid the pressure and vul- 
garity of the modern world. 

Tradition and obligation must be buttressed 
by rules, and those rules must be enforced in 
the domain of their immediate application, by 
the court itself. 

It is there, primarily, that the remedy lies, 
because there it can be administered. It is there, 


first and foremost, that discipline must be im- 
posed. I say this not because I would absolve 
the press of its responsibility in any smallest 
measure, but because I believe that in such a 
manner as we discussed today, the bench and 
the bar must lead, and because I believe that 
this leadership is imperatively demanded. 


I think it intolerable, and I cannot think that 
it should not be punishable, that a charge lying 
against any citizen should be irresponsibly tried 
in the public prints, whose plain duty is the re- 
porting, and not the hearing, of causes. 

The grand old phrase “freedom of the press,” 
has a nobler or sharper definition than is cur- 
rently given. 


By no test which does not degrade it, can it 
ever be made to cover and extenuate the activity 
of those who work in the service of sensation 
rather than order, and who, unthinkingly or 
selfishly, poison the spring of their authorities. 

I speak as a working journalist, and I as- 
sert, confidently, that I speak for the great ma- 
jority of those who control and produce the 
newspapers of the North American world. They 
know that the press, no less than the law itself, 
is profoundly affected with a public interest, and 
it would be their desire to observe and uphold 
those rules of procedure and those enactments 
which wisdom dictates, in the service of the 
right administration of justice. 

From others within the field of the press, 
there is no doubt the cry would rise that any 
diminution of their so-called freedom must also 
be a weakening of the public safe-guards. 

But to those, we, whether lawyers or journ- 
alists, should and must turn a deaf ear. 

I have said it before in a public place, and 
I say it again, both in England and in the United 
States, that the danger which confronts what we 
call freedom of the press is not chiefly from 
without, but from within. 

It is a danger bred of the existence of a 
powerful minority, which, for its own ends and 
not in the service of the community, would 
misuse the freedom upon which it hypocritically 
calls. 

There may, for all I know, be questioning and 
opposition within your own ranks, when the 
issue of a stricter discipline is raised, something 
comparable to that false notion of freedom, to 
which I have just referred. 

This, I am confident you can beat. You must 
see that it lies with bench and bar to make the 
first movement toward an amendment of con- 
ditions which occasionally shock society. 

You will have all that is best, and all that is 
most worthy in the press behind you, and I say, 
with pride, that this means all but a small part. 

I know this will be manifest if, and when, as 
I now gather, there will be a conference of the 
representatives of the American Bar Associa- 
tion and of the great proprietary and editoria! 
associations of the press, which should be called 
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in to discuss and devise the means of active co- 
operation between the bench, the bar and the 
newspapers, for the safe-guarding of the orderly 
administration of justice. 

Now, I come last on the list of these speak- 
ers, and perhaps I may be pardoned if, after 
the making of notes rather rapidly, I give you 
one or two reflections which, after hearing 
Judge Thacher and my unrepentent friend, Frank 
Hogan, have been suggested to me. 

Mr. Thacher spoke of much which was to me 
of profound importance and the complete truth. 
He spoke, incidentally, of that collusive rela- 
tionship between the press, on one hand, and 
the agents of law and members of the courts 
on the other, which is so notable a feature of 
the conditions about which we now complain. 

Without in any degree desiring to diminish 
the responsibility of the reporter, of the editor 
under whose orders he acts, or of the proprietor 
who engages that editor, I should like once again, 
to remind you that the agents of the law and the 
members of the courts are much more guilty, 
inasmuch as they have made a profession of 
faith. 

If this does establish any greater guilt within 
your profession, then I offer you this subject. 
I would counter that by saying that the tradi- 
tions of my own occupation should, by now, 
have been lifted to the point of an unspoken 
oath. But I know that I cannot, for all, save a 
group of them, speak thusly. 


Quoting Henry Adams 


And I turn next to that complete, that black 
pessimist, Frank Hogan. I gather that there is 
no hope for us. He delved into one vast con- 
demnation of government, bench, bar, press and 
radio. 

He reminded me somewhat of the old saying 
of Henry Adams, who used to live in the old 
house on H. Street in Washington, packing all 
his philosophy in one phrase. 

“Tt would be impossible,” he used to say, “to 
underestimate the human intelligence. 

What Mr. Hogan said as to the methods of 
publicity was profoundly true, and the remark 
of the Saturday Evening Post that he quoted, 
“Tt sells newspapers,” was equally true. 

One of the accusations which I shall bring 
against the modern press (I am speaking of the 
Anglo-American Press particularly) is the ac- 
cusation of sentimentalism. 

There are very few perfect definitions in the 
English language, but the definition of senti- 
mentalism is certainly one of them. Sentimen- 
talism is emotion for its own sake; emotion, that 
is to say, not for the sake of a worthy object, 
but for the sake of having an emotion. Now, 
the element of sentimentalism is introduced into 
the newspaper for the appearance of what is 
known, professionally, as the “feature.” 

Words fail me to tell you the contempt with 





which I regard any and all newspaper features. 
But then, it so happens that I am not a feature 
writer, and I may be open to the accusation of 
prejudice. However, the feature. is eminently 
a sentimentalist production, and its introduction 
into the body of the newspaper very rapidly had 
its predestined effect. 

There was set up within the newspaper itself 
a competition between the feature and the news 
columns, and, in order that this competition 
might not end disastrously for the news columns, 
it was necessary, if I may borrow from modern 
slang, to jazz up the news service, in order that 
it might reach an equal level of sentimentality 
with the feature. 


Readers Prefer Jazzed News 


The results are apparent to you every day, 
both in my country and in yours, and I am 
bound to say that the human mind, so curiously 
described by Henry Adams, seems nine times 
out of ten to prefer the feature over the news 
column. So much is this so, that in the instruc- 
tions given to his writers by one of the leading 
proprietors of newspapers in this country occurs 
the phrase: 

“Remember that what is important may not 
be interesting.” 

Now, this progressive sentimentalizing of the 
newspapers leads, it seems to me, to another 
factor in the development of the press, which 
is not without importance. When, in the remote 
past, I was a youngster, the newspaper was 
printed for adults. Today, it is the pride of the 
average newspaper that it provides something 
for every group, considered by age, among its 
readers. 

I think we have reached the point at which the 
newspaper should or must, if it desire to be 
worthy, ask itself whether it is not providing a 
diet too strong for the tender digestion of the 
young reader. 

Eventually, that and other factors in the life 
of the newspaper will bring about, if not censor- 
ship, at least measures of restriction upon news- 
paper activities, and I would rather that those 
improvements should be made by the news- 
papers themselves than that they should be 
forced upon them. 

I stand very much in the position, as it were, 
of the Securities and Exchange Commission. 
Since Frank Hogan has referred to the Securities 
and Exchange Commission, I can use that as an 
illustration of what I mean. 

When the law, which has later been passed 
and which sets up a code of conduct for securi- 
ties exchanges, was under consideration, there 
was directed against it a barrage of lobbyist 
propaganda which exceeded anything which even 
I have known in sixteen years of constant resi- 
dence in Washington. It was prodigious. It 
had all the vast and inconsequent activity of 
a North Atlantic storm. 
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At that time, I was speaking with one of the 
ablest bankers in New York, whose name I 
must not mention, and I said to him, “So-and- 
So, I am a layman, and a rather stupid one at 
that. I have read this law, and it seems to be 
made up, as to seventy-five per cent of it, of 
regulations for the conduct of securities ex- 
changes, which, if they had been decent about 
the thing, the exchanges themselves would have 
put into operation forty years ago.” 

He said, ‘““My dear fellow, don’t say seventy- 
five per cent; say eighty-five per cent.” 

There, precisely, it seems to me (and I speak 
as a newspaper man deeply attached and pro- 
foundly loyal to my occupation) is the position 
of newspapers in your country and in mine 
today. They have not done, yet, what later may 
be imposed upon them. 
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What I ask of the bench and the bar, and what 
many other newspaper men, publishers, editors 
and reporters, would also ask, is that here there 
exists within your legal system a method of 
amendment, if it is courageously carried out. 

We need that as much as you desire it, and if 
you are honest about it, we can be honest about 
it. There may arise, with your help, disciplinary 
groups within the field of newspaper work itself. 
These exist, as yet, in theory, but I regret to 
state, not always in practice; precisely as con- 
tempt of court exists in theory, but is not always 
illustrated in practice. 

What you propose to do, gentlemen, I heartily 
welcome as a working newspaper man, because I 
believe it will help the press to be what the press 
should be, and, as to its better members, what 
it burningly desires to be. 





Publicity Control Affirmed in Connecticut 


Chief Justice Maltbie’s Declaration as to Unbiased Reporting of Trials 


Prevents Newspaper 


Comment in this Journal on the Hauptman 
trial was virtually restricted to the view that the 
judge could have readily foreseen the dangers 
involved in respect to newspaper reporting, and 
could have saved his court from its disgrace. We 
offered the proper excuses, for the judge de- 
served sympathy. (vol. 19, no. 1, p. 30.) The 
opinion was expressed that he could “have per- 
mitted two representatives of each press asso- 
ciation to attend sessions, and not one more.” 
And we added that “the fury of the newspapers 
would have elevated this judge to a position 
worth more than a million dollars. He would 
have become a national hero.” 

In an earlier article (vol. 18, no. 6, p. 186) we 
quoted from an article by Mr. Newton D. Baker 
(in the Editor and Publisher) as saying: “I 
think the courts have . . . inherent power to 
protect the dignity and effectiveness of their 
administration . . . I believe that if the higher 
courts would act authoritatively in matters of 
this kind the lower courts would have the 
courage and confidence necessary to make of a 
trial the next thing in solemn dignity to a great 
religious service.” Having dignity, we pre- 
sume, would be equivalent to protecting the 
rights of the respondent on trial, and to protect- 
ing the bench from complicity in contemptuous 
conduct. 

In view of the foregoing it was refreshing to 
read, under date of September fifth, the United 
Press dispatch stating that Chief Justice William 
B. Maltbie of the Connecticut supreme court, 
had said at a dinner given by his State Bar 


Orgy in Rape Case 


Association, that he would “stand beside” any 
Connecticut trial judge who might impose re- 
strictions on the press. 

And more thrilling was the United Press report 
of Sept. 14 which stated that Chief Justice 
Maltbie’s stand had brought almost immediate 
results. At New London the trial was set for 
Sept. 15 of one Simpson charged with the death 
of a seventeen year old girl who was pushed or 
fell from a second-story window at Danceland 
Casino in July, having been previously “crim- 
inally attacked,” which doubtless means, in 
better English—raped. 

The report said that the county commissioners 
refused permission to the telegraph company to 
install its apparatus in the court house. This is 
almost as good as though the trial judge had 
assumed the authority. 

We may or may not learn more concerning this 
trial from the newspapers. The important fact 
is the stand taken by the head of the state judi- 
ciary. “Only those papers which can be made 
amenable to discipline by our courts should be 
permitted privileges by them,” said the Chief 
Justice. We interpret this to mean that the 
law’s demand that a trial be public is amply 
satisfied by the presence of a reasonable number 
of spectators, or none at all, if privacy be essen- 
tial as a matter of public morals. The press 


report quoted from included the following: 
“Representatives of ‘reputable’ newspapers in 
the community should be permitted in the 
courtroom; newspapers having a general circu- 
lation in the state should, ‘perhaps under close 
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restrictions,’ be admitted; only a proper num- 
ber of ‘great’ press association representatives 
should be allowed in the room; no newspapermen 
representing out-of-state publications should be 
permitted entrance. No ‘coming or going of 
messengers and runners should be permitted’; 
‘no pictures should be made in the courtroom, 
either by camera or by freehand drawing’; no 
radio equipment should be allowed. The trial 
judge ‘should exercise supervision over the giving 
out by the court reporters of transcripts of the 
evidence.’ . 

“Supreme Court Justice Philip J. McCook of 
New York, another speaker, agreed almost en- 
tirely except on the question of permitting draw- 
ings. 

“*T believe,’ said Justice McCook, ‘that it 
should be permitted, because it keeps reporters 
out of trouble.’ ” 





Sensational Reporting of Cases Complained of 
in England 


It appears that in England the jurisdiction of 
the justices, applying to all misdemeanors, has 
developed specialization as to subject matter. 
Juvenile offenders may be dealt with on one day 
each week, according to local arrangements, and 
women justices are likely to preside. What we 
call domestic relations cases are there known as 
matrimonial cases, and are heard by justices sit- 
ting in domestic courts. Of late there has been 
complaint that country and suburban newspapers 
have reported some of these cases “in a sensa- 
tional manner, thereby damaging not only the 
parties concerned but their families as well.” 
(Our quotation is from the weekly journal Time 
and Tide.) 

So a report has emerged from the “depart- 
mental committee of the social services in courts 


of summary jurisdiction” which recommends that 
the “act of 1926, which prevents the press from 
reporting divorce proceedings in any detail,” be 
extended to matrimonial cases. “There is no 
reason,” says the editor, “why the parties to a 
divorce suit should be protected from having the 
details of their private lives used by the press 
as pornographic fodder and the parties in a matri- 
monial suit not be so protected.” 

The report recommends that these cases be 
heard at special sessions by a bench of not more 
than three justices, one of whom should be a 
woman, and that evening sessions be tried. “It 
also approves the employment of probation offi- 
cers for conciliation, this to be closely supervised 
by the court, and left to its discretion, not made 
a statutory obligation.” 

This information is not of great importance to 
us except that it illustrates the need for authority 
to prevent newspapers from competing in sensa- 
tion and salacity, and also the practical and con- 
siderate development of inferior jurisdiction. 
Constant adaptation and improvement may be ex- 
pected of a body of justices comprising only in- 
telligent and socially minded persons who serve 
without pay. In a work wholly honorary it is 
possible for an expert) agent of government—in 
this field the lord chancellor—to select the best 
citizens, and to make tenure for life. The work 
of the justices in England and Wales today con- 
stitutes the most remarkable achievement in judi- 
cial administration ever developed. Outside of 
London, where misdemeanors are dealt with by 
salaried judges, ninety percent or more of all 
criminal cases, including the more common 
felonies, are finally disposed of by the justices. 
In every large city there is one salaried justice 
appointed from the bar who takes contested cases 
involving the more difficult legal questions. Other- 
wise justice is democratic, efficient and virtually 
without cost. 





Every lawyer knows that judges are human in varying de- 
grees, but every lawyer also realizes that in the imagined merger 
of a judge into a representation of the impassive and inscrutable 
sovereign, distinct from his own private being, is a valuable emo- 
tional ideal which acts upon the judge himself and reacts upon the 
people, building upon itself toward the accomplishment of an 
ethical goal, even though it will never be reached generally. Yet 


it is good so long as it acts and reacts. 


The humiliation of the 


hand-shaking candidate for judge is as nothing compared with the 
concomitant familiarity which breeds contempt in the mind of the 
voter toward the institution of the judiciary.— Prof. R. J. Farley. 








Integration Sought by Oklahoma Dentists 


Recent Statute Provides Inclusive, Compulsory Organization with Powers 
Indentical With Those of Oklahoma State Bar 


Whether you “See your dentist twice a year,” 
or less frequently, you might find it interesting 
to ask him what he thinks of compulsory, inclu- 
sive organization of the dentists in each state. 
He should have heard, before the Editor of this 
Journal heard, that in Oklahoma the dental pro- 
fession has followed the legal profession in secur- 
ing a statute which does for them virtually all 
that has been done for the Oklahoma State Bar. 
The act was passed in 1935. (S. L., 1935, p. 39.) 


The “Registered Dentists of Oklahoma” are 
declared to be all dentists entitled to practice. 
They are required to pay an annual fee, two 
dollars at first, and not more than five if altered, 
and are permitted to elect members of a govern- 
ing commission, comprising nine. The first board 
was appointed by the governor, the senate ap- 
proving, and four were chosen at large. Com- 
mission members after the first term will serve 
for four years, and are not eligible for reelection 
immediately after completing a term. 

No person is permitted to practice dentistry 
except those in good standing in the organization, 
but the act does not restrain or affect licensed 
physicians, professors in dental schools, students 
in clinics, army, navy, Veterans’ Bureau or U. S. 
Public Health doctors. Requirement for taking 
the state dental examinations are thirty hours of 
credit in an approved college, and four years 
study and graduation from an approved dental 
school, or sixty hours in college and three years 
in professional study. The commission will ap- 
point members of the examining board. 

We learn from the act that there are “regis- 
tered dental hygienists,” referred to as “she,” 
and these ladies are permitted to do no more 
than clean and scrape teeth. 

Provisions for enforcing the act, and disciplin- 
ing members who offend are virtually the same 
as in the bar act. In fact the two acts are very 
similar and in many sections identical. Com- 
plaints are to be investigated by the board and 
offenders are put on trial by a committee created 
by the board, or an appointed referee. Subpoenas 
are available to both sides and an appeal lies to 
the supreme court. Among offenses are: default 
in dues, inebriety and just plain “improper con- 
duct.” The respondent may be represented by 
counsel. There may be suspension or revocation 
of license. 

The act indicates in one section that the legis- 
lators tacked on a proviso, as follows: “The com- 
mission shall not adopt rules or regulations that 
would force any dentist to raise the price on any- 
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thing he might sell or raise the price on any serv- 
ice he might render.” 

An interesting feature is the opening made for 
the development of specialists in various branches 
of dental work, wherein the dentists have got 
ahead of the lawyers. Applicants may be ex- 
amined as to special qualifications, and licensed, 
so that they can hold themselves out as approved 
in special lines. , 


How the Medical Profession Stands 


The Editor once assumed that integration by 
law of the medical profession would not be pos- 
sible, since in the case of lawyers, it is commonly 
predicated upon the fact that they are a part of 
the judicial branch of government. But it should 
not now be impossible for a supreme court to 
hold that the public welfare calls for a self- 
governing medical profession. It. took a long 
time, but the courts eventually recognized a pub- 
lic interest in the esthetic values, and approved 
laws intended to clear highways from unsightly 
billboards. Surely the public can claim protection 
under the law from unscrupulous and unfit med- 
ical practitioners, as well as from similar legal 
practitioners. The law has long recognized this 
but the provisions for enforcement, as in the 
case of the legal profession, have not proved 
adequate. And so our brothers in medicine have 
been looking with envy on the new status of in- 
tegrated state bars. 


Here it may be said that the marvelous suc- 
cess of the American Medical Society in obtain- 
ing legislation which wiped out proprietary and 
inferior medical schools has served to encourage 
lawyers. The state medical societies came to ex- 
ert a great power in legislatures, and their pro- 
fession went far in securing the adherence of a 
majority of reputable physicians. Its sections 
developed protected specialization. The profes- 
sion has made such strides in science as had never 
been believed possible. 


But more or less concurrent, has been the de- 


velopment of groups of persons permitted to call 
themselves doctors, and holding themselves out 


as competent to cure particular ailments, or ad- 


minister particular treatments. These groups also 
had their way with legislatures. So the Medical 
Societies, notwithstanding the brilliant record 
made, have had two very serious difficulties. The 
less serious has been the inability to secure the 
adherence of a share of the practitioners who 
enjoy the general state license. The more serious 
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is the opposition and competition from the ir- 
regular practitioners, called doctors, but not hav- 
ing regular medical licenses. 

These are the difficulties which the medical 
profession probably cannot escape by statute 
law, at least under present conditions. 

Little known by the public, the dental pro- 
fession has lifted itself to eminence within our 
lifetime. There can be no practice of dentistry 
by any person who has not been well educated 
in an approved school, and has also passed a 
state examination. The troubles which have ex- 
isted for the self-respecting dentists have been 
in the form of competition by licensed dentists 


who have advertised. Freedom to advertise, as 
anybody knows who has written advertisements, 
leads at least to exaggeration. In dentistry it in- 
clines toward mendacity and deception. An 
Oregon law forbidding untrue advertising has 
been upheld by the courts. The Oklahoma ven- 
ture represents a more thorough development. 

Nobody can doubt that the dentists of Okla- 
homa will acquire from their act all that they 
seek, and that the public will be protected to the 
fullest degree. We venture here the prediction 
that in ten years there will be as many state 
integrated dental societies as there are state in- 
tegrated bars. 





Politics and the Administration of Justice 


By Cor. O. R. McGuire* 


An examination is long overdue concerning the 
influence of politics on the administration of jus- 
tice in local, state and national governments. 
Politicians are alive to the fact that there is 
considerable dissatisfaction with the creaking 
machinery of government and both the 1936 
Democratic and Republican national platforms 
have declared, in substance, that all non-policy 
making positions in the federal government 
should be placed in the career service beyond 
the control of politics. 

The American Bar Association at its recent 
annual meeting in Boston has likewise taken note 
of the situation by selecting as the subject for 
the next Ross Award the question: “The effect 
on the administration of justice of the insecur- 
ity of tenure of administrative and judicial 
officers.” It was stated in connection with the 
selection of this subject for the next Ross Award 
that: 

“T have in mind in suggesting this topic, the con- 
trast between the English administrative-civil ser- 
vice system and the American administrative-civil 
service system. In England, the administrative- 
civil service is recruited from the honor graduates 
of the leading universities and the career extends 
to under-secretaries of the powerful departments 
and establishments of that government. A change 
of ministry in England results ordinarily in a 
change of some twenty-one ministerial officials. 
There is a high tradition of service in England 
and the civil service do not engage in politics and 
serve any party faithfully, being retired on con- 
siderable pay and being rewarded by titles, etc., 


which results is the career service being very at- 
tractive. 


“By contrast, the American civil service is 
largely non-existent in the states and in the fed- 





_*Chairman, Special Committee on Administra- 
tive Law, American Bar Association. 


eral service is limited in part to minor clerical 
positions. Practically all of the important admin- 
istrative positions are filled as a result of political 
patronage. This leads to ambitious United States 
attorneys, bureau chiefs and others exerting undue 
efforts to win personal prestige from the positions, 
these men knowing that within the course of some 
four years, or possibly earlier, they will be re- 
turned to civil life. Often these positions are ac- 
cepted at considerable personal sacrifice with a 
view to enhancing their personal prestige rather 
than a sincere desire for public service without 
fear or favor.” 


There is a place in the United States in fed- 
eral, state and local governments for politics in 
the making of law and in determining upon the 
social and economic policy of such governments, 
but there should be no place in America for 
politics in the administration of the law which 
should be applied without fear or favor. The 
government, whether in a civil or criminal pro- 
ceeding, has the individual at a disadvantage, 
which is another reason why the men and women 
administering the law should be primarily inter- 
ested in seeing that justice is done between the 
government and the individual rather than in see- 
ing that there is obtained a conviction in a crim- 
inal case or that the government is successful in 
civil proceedings. Such an attitude in court 
proceedings requires a high order of training in 
those representing the government and a disre- 
gard of the personal prestige which may be 
obtained through obtaining a conviction or a 
judgment. 

Is it possible to secure such a high order of 
training and such disregard of possible personal 
prestige in the selection of prosecuting attorneys 
and their assistants for short periods of time on 
the basis of political appointments or elections 
to such offices? With conspicuous exceptions 
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from time to time the record would indicate that 
we have failed to do so. Moreover, in some in- 
stances these men have been responsive to im- 
proper influences operating through the local 
political leaders who are more concerned in 
holding their political machines together than 
they are in seeing that justice is done. Also, 
the taxpayers are at no inconsiderable expense 
for the salaries and traveling expenses of at- 
torneys sent from Washington to try cases in 
both district and circuit courts of appeal be- 
cause in many instances the local government 
men are not believed to be equal to the task. 


Why should not United States attorneys and 
their assistants be selected for comparatively 
long periods of service of ten, twelve, or fifteen 
years on the basis of examinations prepared for 
applicants by the department of justice and 
given by the civil service commission—whose 
members should be, as in England, career com- 
missioners—and on the basis of attainments in 
the private practice of the law? These written 
examinations could be supplemented, as in Eng- 
land, by a viva voce examination, and reappoint- 
ment should be in order upon the joint recom- 
mendation of the respective district and circuit 
courts of appeal served by these men. Retire- 
ment allowances should be allowed after a period 
of not less than fifteen years’ service and after 
reaching a certain age, say sixty-five years. 

Under such circumstances there would be 
secured a highly trained force and there would 
be no incentive for these men to do other than 
place before the courts all of the facts and law 
in any particular case. The obtaining of a con- 
viction or a judgment would be wholly secondary 
to assisting the court in seeing that justice was 
done in particular cases. A similar procedure 
could be adopted in the case of local and state 
officers with similar duties. 


With respect to administrative and semi-judi- 
cial officers deciding cases administratively and 
engaged in carrying out the law, a similar degree 
of disinterestedness could be obtained. We 
rightly expect that the chief executive and the 
legislative body shall be political in the making 
of law. We elect them for that purpose. We 
have no just ground for complaint if politically 
appointed administrative and  semi-judicial 
officers are likewise influenced by politics and 
politicians in interpreting and applying the law 
to concrete cases as they come before such 
officers. Also, we have no right to complain if 
these politically appointed subordinates are in- 
competent, confused, and halting in the per- 
formance of the duties of their offices until they 
have had time to learn them, which, in the more 
technical services, requires some years. No pri- 
vate law office or business is run upon any such 
basis, and notwithstanding we have had some 
form of civil service since 1887, it has been 
primarily applicable to the minor stenographic 


and other clerical services, but not to all of 
such positions. 

The English civil service is controlled but not 
manned by political officers. The administrative 
service which consists of the supervisory and 
managerial positions including permanent under- 
secretaries of the departments and establishments 
of that government are recruited from the honor 
graduates of the leading English universities, 
principally Oxford and Cambridge. After ob- 
taining their degrees, these men are required to 
undergo rigid examinations if they would enter 
the public service. They remain in office re- 
gardless of cabinet changes or election results. 
The integrity of the English civil service is abso- 
lutely maintained. There are no rotations in 
office, no four-year tenures, and no practice akin 
to senatorial or congressional courtesy. A doubt- 
ful appointment of an unqualified person or of 
a political adherent would provide opportunity 
for open criticism in the house of commons and 
might result in momentous consequences. It is 
not done. The consequence is that the admin- 
istrative and semi-judicial positions in the Eng- 
lish system of government are manned by men 
and women who are able, experienced, and un- 
based in the conduct of their offices except on 
the side of the government—as was pointed out 
by Lord Chief Justice Hewart in his “New 
Despotism” and this can be corrected by a sys- 
tem of independent judicial reviews, such as 
contemplated by the federal administrative court 
recommended in the 1936 report of the com- 
mittee on administrative law of the American 
Bar Association. 

The English civil service, being in fact a 
career service with the door of opportunity open 
to the next to the highest positions in the de- 
partments and with liberal retirement allowances, 
offers little incentive for the career Englishman 
to leave the service for private employment after 
he has learned the duties of his position nor is 
he permitted by law to be a politician in office. 
Also, the English political parties do not main- 
tain absentee voters’ bureaus in London or ar- 
range for the transportation of government em- 
ployes to their homes to participate in elections 
I rather think that we shall go so far as to pro- 
hibit our civil service employes from voting in 
any election. Possibly we shall eventually con- 
clude that public office is a public trust and 
wholly in the interest of the people rather than a 
form of personal profit or aggrandizement for 
the men and women who may happen to hold 
such offices for the time being. 

This problem of politics in the administration 
of justice is a most important one but as to the 
federal government it cannot be expected that 
either candidate for president will be able in 
event of his election to carry out his campaign 
promises in this respect without the militant aid 
of all those interested in justice regardless of 
politics. 





Ohio Bar Strong for Selection Reform 


Plan Superior to that Adopted in California is Approved by Overwhelming 
Vote After Prolonged Debate in Annual Meeting 


From the tactical standpoint a victory was 
achieved in respect to judicial selection reform 
at the July meeting of the Ohio State Bar Asso- 
ciation. Through the vigorous efforts of Mr. 
Joseph P. Hostetler, Cleveland, the matter was 
brought to a definite commitment. Probably the 
earliest definite conclusions in favor of consti- 
tutional reform emerged in Cleveland, and 
through a conviction that under the best circum- 
stances, bar association advice to voters was not 
enough. The Cleveland Association tried all 
expedients. In one campaign it brought out its 
own candidates, resulting in election of Carl V. 
Weygandt, a recognized leader, who was pre- 
vailed upon to become a candidate, and more 
recently was elected chief justice of the supreme 
court. The Cleveland Association succeeded in 
energizing the bar of the state, notwithstanding 
the fact that a group of Cleveland objectors have 
consistently opposed every substantial proposal, 
and have blocked state-wide approval until this 
year. 

About three hours were devoted to debate, 
which was participated in far more by objectors 
than proponents, and at times became acri- 
monious. But the voting told the story, for 
nearly three-fourths of the large number in 
attendance voted for action. 

The plan approved well deserves considera- 
tion. It provides for an appointive judiciary 
for the supreme and appellate courts, with local 
option as to extension to common pleas, probate 
and municipal court judges. 

An interesting proposal was added to the com- 
mittee plan, providing that an incumbent judge 
not appointed at the time the first appointment 
is made may go before the electorate with the 
governor’s selection as his opponent, and, if vic- 
torious, shall continue in office. 

The plan in detail provides for appointment 
by the governor, subject to confirmation by the 
senate. The governor is to be limited in his 
selection to a list of three, four or five nominees 
for each office proposed by a constitutional 
judicial council. This council is to be composed 
of the chief justice and one judge each of the 
appellate, common pleas, probate and municipal 
courts, and three practicing attorneys to be 
named by the governor. The representatives of 
the several courts are to be selected by the 
several judges’ organizations. Appointees are 
required to submit to a popular vote every sixth 
year on the question, “Shall this judge be re- 
tained in office?” 


The vote stood 209 against 72. Not only is 


this significant, but a year ago a polling of 
lawyers and editors throughout the state resulted 
in an overwhelming support for virtually this 
program. 

Finally it was voted to defer submission to 
the legislature for at least one year, to afford 
time for public education. Mr. George R. Mur- 
ray, Dayton, chairman of the committee, was 
elected president for the ensuing year. 

This may be the most striking evidence of 
bar conversion to substantial reforms in judica- 
ture, though reports from a number of states 
show that the movement is being carefully man- 
aged and is gaining strength. It is especially 
significant in the fact that the chosen plan is 
far superior to the one adopted in California. 





Well Considered Selection Plan 


The Michigan State Bar, holding its first 
meeting October 1-3, received from its committee 
on judicial selection a plan developed after sev- 
eral years of study and discussion, which is in 
full accord with previously approved proposals, 
and strikingly similar to the plan adopted this 
year by the Ohio State Bar Association. 

Vacancies in the office of judge are to be 
filled by the governor from one or more 
nominations made by the judiciary commission, 
with tenure for good behavior. The commission 
could make a single nomination, which would be 
conclusive, or as many more as it desired to 
make. 

The judiciary commission is to comprise one 
judge each from the supreme, circuit and pro- 
bate courts, to be chosen by the supreme court; 
three practitioners, to be selected by the bar 
commission; and three laymen to be appointed 
by the governor with the consent and advice of 
the senate. 

The draft amendment seems to be an improve- 
ment on the excellent Ohio proposal by provid- 
ing that the judiciary commission may admonish 
or censure any judge for official misconduct; and 
on its recommendation, after notice and hearing, 
may remove any judge from office. And with 
the consent of the commission, the governor 
may, after notice and hearing, retire any judge 
because of advanced age, mental or physical 
disability. 

The last mentioned proposal appeals especially 
because it provides a place where complaints 
may be lodged, and action may be taken officially 
after investigation of a judicial nature. It would 
of itself lessen judicial faults and at the same 
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time stand as a bulwark against unjust charges 
against judges. 





A Needed Book on Judicial Selection 


There has emerged from the welter of judicial 
politics in Chicago an extraordinary book, en- 
titled The Role of the Bar in Electing the Bench 
in Chicago. The author is Edward M. Martin, 
who is not a lawyer, but an advanced and earnest 
student of government, who has pursued this 
intensive and independent study while acting as 
public affairs secretary of the Union League 
Club. Publication is by the University of Chi- 
cago Press. In a foreword Professor Charles E. 
Merriam speaks of the work as “one of a series 
of the Chicago metropolitan region.” There 
are 383 pages of text, tables, appendices and 
index. The book is priced at $5.00. 

The efforts of the Chicago Bar Association to 
influence judicial selection in Cook County and 
Chicago over a period of sixty-five years con- 
stitute a body of data which is conveniently em- 
ployed for the purpose of considering the prob- 
lem of judicial selection in a metropolis in its 
every aspect. The Bar Association’s long history 
in this field is recounted, for the first time, and 
must make entertaining, and perhaps instructive, 
reading for local lawyers, and, indeed, for all 
interested in the problems of judicial selection. 
The historical part is a sympathetic account of 
an all but hopeless struggle, for which sympathy 
is needed. 

One cannot escape the conviction that the 
vast amount of effort expended by the Bar 
Association appears most commendable as an 
example of bulldog determination. There have 
been instances when worthy, and much needed 
judges, have been saved from the maw of poli- 
tics, and at least one when an entire bench of 
twenty judges was rescued from oblivion, but 
for the most part the influence exerted has been 
far below the quantum needed for direct justi- 
fication. 

As for indirect justification, the future holds 


the answer. In the few months since the book 
went to press, the action of forty or more 
judges in repudiating bar support, has given a 
new twist to the old struggle. And we learn 
that the personnel of the various courts has 
much deteriorated since 1915. It would seem 
that the Bar Association assumed an impossible 
task. But there has been no other separate 
agency which has undertaken to exert needed 
influence, and now, with this discouraging rec- 
ord, Mr. Martin still conceives of the bar as the 
one substantial factor. He does not provide 
the bar with a patent, guaranteed technique of 
obtaining needed information, of distilling this 
information into advice to voters, and of elbow- 
ing its way to supremacy. 

He advises however continued effort, with 
the pregnant suggestion that the Bar Association, 
having many other obligations, would do well to 
bring about a citizen organization, to include 
lawyers, which could serve as a spearhead in a 
movement, not only to advise voters, but to 
present statutory and constitutional changes 
calculated to get to the roots of the problem. 
The author also advances the plan worked out 
by the late Albert M. Kales, and embodied in 
the Judicature Society’s draft act to establish a 
unified metropolitan court, with some modifica- 
tions. 


It is proposed that bar primaries be utilized 
to establish an eligible list of candidates, from 
which an elected chief justice, having a com- 
paratively short term, would appoint to fill va- 
cancies. There follows naturally the plan of 
submitting judges’ names periodically to the 
electorate, which is doubtless the only safe kind 
of submission for such an electorate, now three 
times larger than in 1915. It is proposed also 
that the supreme court be empowered to remove 
a judge for cause, and that the legislative power 
to remove by address, though not yet proved 
useful, be retained. An important feature is 
that a commission elected by the Bar Associa- 
tion would “receive nominations, conduct an in- 
quiry, and publish a report concerning the quali- 





Of course judges are more likely to do right if they have life- 
time jobs. Who isn’t?—Robert Quillen. 





In cases tried by jury the general verdict should be abolished, 
and the jury should be required to find the facts, under instruc- 
tions limited to aiding the jury in dealing with evidence. . . . Appli- 
cation of the law to facts is a judicial and not a jury function, and 
that prolific source of procedural error, the essay on law called in- 


structions to the jury, should be eliminated.—State v. Moore, 125 
Kas. 334-6. 
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fications of the applicants,” before members were 
asked to vote. An adequate pension system is 
also recommended. 

Mr. Martin looks also to ultimate bar integra- 
tion as a big factor when it is achieved. “If a 
unified bar plan were adopted for Illinois, the 
Chicago Bar Association . . . would predominate 
in determining policies affecting Chicago.” 

In chapter twenty-five the author supplies 
needed information as to judicial selection sys- 


tems throughout the country, including all the 
variant plans proposed recently in a number of 
states. 

The book is recommended as one that is re- 
markably thorough and complete, and by an au- 
thor who is independent, disinterested and com- 
petent. It contains many ideas not yet current 
concerning a problem which must be mastered, 
and should not be deprived of the fullest 
knowledge available. 





Work of England’s Court of Criminal Appeal” 


By ArtHUR T. VANDERBILT 


I. 


England, by common consent, is the out- 
standing country of the world in coping with the 
problems of enforcing the criminal law. Among 
the elements that contribute to this result none 
is more important than the belief that time is 
of the essence in disposing of the criminal busi- 
ness of the courts. 

Nowhere is this belief better exemplified in 
practice than in the work of the English Court 
of Criminal Appeal. An appeal must be filed 
within ten days from the date of conviction 
unless time be extended by the court;' the 
average time between the receipt of the notice 
of appeal and its determination by the court 
is five weeks; and in 99% of the appeals the 
cases are decided on the day of argument.” 


“In a very few cases: the courts have reserved 
judgment from one day to the next or even to the 
next court so as to put the reasons for their deci- 
sion into writing. But the decision itself is almost 
invariably given at the end of the arguments. In 
very few long cases the argument may extend over 
more than one day. As a rule the court sits once 
a week (except during vacations) but it sometimes 
sits more frequently and on successive days accord- 
ing to need.’”” 


The effect of such expeditious disposition of 





*This highly informative article was first pub- 
lished in the recent sixth annual report of the New 
Jersey Judicial Council. It was prepared by Chair- 
man Arthur Vanderbilt, and is here published by 
virtue of cooperation between the. National Con- 
ference of Judicial Councils, of which the author 
is also chairman, and the American Judicature So- 
ciety, the expense being borne by the National Con- 
ference.—Editor. 

. *Criminal Appeal Act, 1907; 7 Edw. 7, C. 23, 
sec. 7. 

"Memorandum of C. E. Ross, Registrar of the 
Court of Criminal Appeal to the writer, dated De- 
cember 10, 1935. 


the appellate work of the country in criminal 
matters cannot be over-estimated; as was said 
by the Lord Chief Justice of England, Baron 
Hewart of Bury: 


“Competent observers in general perceive not 
merely the utility of the court but indeed its neces- 
sity. It is not so much that a conviction is some- 
times quashed, or a sentence is sometimes reconsid- 
ered. What matters, and matters profoundly, is 
that everybody engaged in administerina the crim- 
inal law upon whatever rung of the ladder he may 
be, throughout the whole hierarchy, is well aware 
that Court of Criminal Appeal is in existence. The 
consequences of that diffused and abiding knowl- 
edge are quite incalculable. * * * Speaking for 
myself at any rate, I have not the smallest doubt 
that, among the many duties which belong to the 
Lord Chief Justice of England, there is none more 
important than his duties connected with the Court 
of Criminal Appeal.’ 


So essential, indeed, to the welfare of the 
country is the work of this court regarded by 
its judges that they have not hesitated to break 
in upon the long vacation (the months of August 
and September, during which, from time im- 
memorial, all possible business of the courts has 
been suspended) to convene the court to dis- 
pose of any accumulation of appeals;* and the 
fact is always heralded in the daily press as a 
matter of public importance. 

There is perhaps no better way of illustrating 
the interest of the public in the work of the 
court, the nature of the cases presented to it and 
the methods by which they are disposed of than 
to indulge in a rather lengthy quotation from 
one of the newspapers. Thus, we find the 
London Daily News of August 15, 1935, record- 
ing: 

28 Canadian Bar Review, 564, at 572 (October, 
1927). 


«See tables of work of Court under dates of Au- 
gust and September infra, p. 106. 
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“THREE JUDGES RETURN FROM HOLIDAY TO SIT FOR ONE DAY 
--CONDEMNED HUSBAND ABANDONS APPEAL—4 YEARS 
TAKEN OFF SENTENCE ON MAN OF 84 


“Three judges—Mr. Justice Swift, Mr. Justice Finlay, and Mr. Justice 
Humphreys—interrupted their summer holiday to come back to London and put 
on wig and robes for one day’s judgment on the appeals of a murderer, a re- 
ceiver, several house-breakers, and a penitent handbag-snatcher of 84, before 
leaving the court once more to the silence and dusty sunbeams of August and 
going back to the country. 

“This one-day court has an odd flavour of unreality—though solemn and 
real enough to the convicted prisoners whose last appeal against death or gaol 
falls on this August day, when the courts are echoing and empty and only the 
hesitant footfall of an occasional tourist disturbs the long stone corridors and 
stairs. 

“Young Philip Quarry, a 22-year-old Kensal Rise joiner, condemned to 
death in June for the murder of his wife by throwing a knife at her, was 
to have made his appeal against the sentence yesterday, but at the last minute 
the appeal was abandoned, and the judges turned their attention to the consid- 
eration of less serious crimes. 


“This august court is held every year so that criminal appeals may not be 
too drawn out. 


“THE THREE JUDGES 


“It happens every now and then—as it would have happened had Quarry 
not decided to cancel his appeal—that a murder appeal comes up to be heard 
in this curious doldrums of the legal year, but for the most part the hearings 
—- petty thieves and embezzlers, the common grist of the criminal court’s 
mill. 

“Yesterday long shafts of sunlight, dancing with motes of summer dust, as 
in a deserted room, struck down through the high windows of the court on to 
the three grey wigs of the judges—Mr. Justice Swift, rosy-faced and slow-speak- 
ing, Mr. Justice Humphreys (a little relaxed from the grim tenor of the Old 
Bailey where I last saw him with the black cap on his head facing young Percy 
Stoner), Mr. Justice Finlay, grave and quiet—on the dusty black gown of the 
one counsel present; on the idly expectant faces of the tourists who had dropped 
in for an authentic glimpse of British justice. 

“The voices droned on, and the constable on duty fidgeted a little with his 
feet. No one could have been surprised if a bee had started buzzing on the hot 
windowpanes, or if the whole scene had vanished suddenly like a stage setting, 
leaving the court as shrouded and undisturbed as it had been earlier in the day. 

“Old George Watson, an 84-years-old man sentenced at Dudley Borough 
Sessions to five years’ penal servitude for stealing a woman’s handbag with 
£2 10s. in it, was the only prisoner to come before the judges. 


“REDUCED SENTENCE 


“The others’ applications to appeal were one by one dismissed or refused 
in a succession of grave legal phrases and even Watson cannot have heard 
very much, for he is almost completely deaf, and everything Mr. Justice 
Swift said to him from the bench had to be roared into his anxious! ear by 
a warder. 

“He had some satisfaction, though, for being in that sultry and half-empty 
court, for his five years’ penal servitude was reduced to 12 months’ imprison- 
ment. 

“Five years, said Mr. Justice Swift, was—despite the old man’s known char- 
acter—in the opinion of the court excessive. 

““There is no reason,’ he said, his slow, precise words dropping like pebbles 
gs the bench, ‘for sentencing a man to five years penal servitude for stealing 

s. 


“With something like a smile hovering round his mouth, the old man was 
led away to his year of gaol. 


“RUSE THAT FAILED 


; “Two brothers, thieves many times convicted, were trying to appeal against 
their latest sentence. When arrested they had pretended that they had never 
before seen each other, and this fact Mr. Justice Swift rehearsed from the Bench 
= his slow, dispassionate voice, going methodically over the chief points of 

e case, 

“It was unfortunate that the—ah!—extremity in which they found. them- 
selves should have compelled these two brothers to deny any knowledge of each 
other, for brothers, in fact, they were . . . in blood as well as in crime. .. .” 

“An urgent whispering with the constable at the door of the court turns 
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the judges’ eyes for a second on two breathless American women, pleading 

to be allowed to listen to the proceedings for a moment, ‘just here in the 

vestibule, officer. . . . 

“They are allowed to slip inside and discreetly vanish into the witnesses’ 
benches. By the time they have found seats another application is being heard— 
this time for bail, and a young Jewish lawyer is instructing the pleading counsel 
and a Scotland Yard detective giving brief and expert evidence. 


“THE PERFECT WITNESS 


“*Yes, my lord . . .no, my lord. . . I do, my lord...’ He is such 
a perfect witness that Mr. Justice Swift makes a little gesture of depreciation 
and turns to Mr. Justice Humphreys. 

“‘Go on, you ask him,’ he says, and the second judge takes up the ques- 


tioning, regarding the detective with some humour over the tops of his spec- 
tacles. 


“By mid-afternoon the solitary one-day court itself has melted into the Strand 
sunshine, the appellants gone back to their cells and the judges gone back to 
the country.” 


This newspaper quotation is by no means unique; rather it is typical of 
the interest of the press and of the public generally in this colorful court, with 
its justices in their red robes, its gowned and bewigged barristers, and, 
quite different from American appellate tribunals, with the prisoner generally 
present in the dock instead of being represented merely by counsel. 

During the period of twelve months ended September 30, 1935, the court 
disposed of 582 matters,® being substantially all of the criminal appeal busi- 
ness in a country of 37,794,003 people. 


II. 


What are the jurisdiction and composition of the court and the methods 
employed by it? 

The Court of Criminal Appeal was created in 1907. Prior thereto there 
was no right of appeal from the verdict of a jury on the facts of a case; neither 
was there any appeal on a point of law, unless the trial judge saw fit to reserve 
the question for the upper court (originally the Court for Crown Cases Re- 
served and from 1873 the King’s Bench Division of the High Court of Justice). 
All of this was changed by the criminal appeal act, 1907, which provides that 
a person convicted on indictment may appeal to the court created thereby: 

“(a) against his conviction on any ground of appeal which involves! a ques- 

tion of law alone; and (b) with the leave of the Court of Criminal Appeal 

or upon the certificate of the judge who tried him that it is a fit case for 

appeal against his conviction on any ground of appeal which involves a 

question of fact alone, or a question of mixed law and fact, or any other 

ground which appears to the court to be a sufficient ground of appeal; and 

(c) with the leave of Court of Criminal Appeal against the sentence passed 

on his conviction, unless the sentence is one fixed by law.’” 

The act also applies: 


“in the case of convictions on criminal information and coroners’ inquisi- 
tions and in cases where a person is dealt with by a court of quarter sessions 
as an incorrigible rogue under the vagrancy act, 1824, as it applies in the 
case of convictions on indictments, * * *” 


But it expressly excludes charges against any peer.? The act abolishes writs 
of error, but reserves the jurisdiction under the crown cases act, 1848,* though 
the old procedure has become entirely obsolete.® 

The court consists of the Lord Chief Justice of England and the judges 
of the King’s Bench Division of the High Court. The Lord Chief Justice is 
president of the court; and in his absence the senior member of the court 
acts as president. The court must be made up of at least three judges and of 
an uneven number of judges. The opinion of a majority of the members 
of the court controls.’° Criminal appeals are thus determined by the same 
judges who try indictable offenses in the regular criminal courts, but it is 


6See table of cases infra, page 106. 

*Criminal Appeal Act, 1907 (7 Edw. 7, C. 23, Sec. 3). 
"See Act, Sec. 20-(2). 

*See Act, Sec. 20-(4). 

See Act, Sec. 1-(4). 
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arranged as a matter of practice that a trial judge does not sit on the appellate 
tribunal in any case in which he presided below. 

When a person convicted desires to appeal, he must apply to the court 
within ten days of the conviction, although in all cases, except convictions 
involving the sentence of death, the time for appeal may be extended by the 
court ;1! such extension of time may be a matter of weeks, months, or even 
a year.}? 

*“It is interesting to observe, however, that while there have been few cases 
stated under that Act in the whole period which has elapsed since the Criminal 
Appeal Act was passed, in recent years there have been no such cases.” (Address 
by lon Hewart, op. cit., p. 568.) 

“Memorandum mentioned in Note 2. This accounts, according to the Reg- 
istrar, for the long time between the date of trial and the date of the hearing 
of the appeal in certain cases referred to in the table of cases, infra. 

The act provides that the appellant may present his argument in writing;"' 
but, on the other hand, he has the right, if he wishes, to be present at the 
hearing of his appeal unless the argument involves legal questions only.** “In 
practice all appellants in final appeals are allowed to be present, if they wish, 
but not in applications for leave to appeal.”44 The sight of the prisoner in 
the dock in the presence of the red-robed justices is indeed an impressive 
one. The power of the court to pass any sentence, however, may be exercised 
notwithstanding that the appellant is, for any reason, not present.’® 

The trial judge is required to furnish the registrar of the court with his 
notes of the trial, as well as a report giving his opinion upon the case or upon 
any point arising therein. The record is not printed as it generally is in this 
country. It is the duty of the registrar to “lay before the court in proper 
form all documents, exhibits and other things relating to the proceedings. * * * 
which appear necessary for the proper determination of the appeal or applica- 
tion.”'® This includes a transcript and a carbon copy of the shorthand notes 
of the proceedings at the trial.17 In fact, the chief reason for the delay of 
four or five weeks in the disposition of appeals is that “some shorthand writers 
send in their transcripts more promptly than others.’’'® 

The court may assign a solicitor or counsel “if it appears desirable in the 
interests of justice that the appellant should have legal aid, and that he has 
not sufficient means to enable him to obtain that aid,’’® though legal aid is 
not usually granted on appeals against sentence only.?° 

The proceedings on the argument of the appeal are simple. After counsel 
have been heard (it may be remarked here that printed briefs are infrequent 
because the barristers have come to realizethat they are useless) the court, 
as hereinbefore remarked, generally disposes of the case by oral opinion from 
the bench.?4 The act provides: 


“Unless the court direct to the contrary in cases where, in the opinion of the 
court, the question is a question of law on which it would be convenient 
that separate judgments should be pronounced by the members of the court, 
the judgment of the court shall be pronounced by the president of the court 
or such other member of the court hearing the case as the president of the 
court directs, and no judgment with respect to the determination of an 
question shall be separately pronounced by any other member of the court.’ 
In practice, separate opinions are delivered orally in all important cases in- 
volving questions of law. No official shorthand notes are taken of the proceed- 
ings or judgments of the Court of Criminal Appeal; in fact proceedings are 
never taken stenographically unless a shorthand reporter is directed so to do 
by some person interested in a particular case.?* 


"See Act, Sec. 7. 

*See Act, Sec. 11. 

“Address by Lord Hewart, op. cit., p. 569. 
*See Act, ny 11, 

*See Act, Sec. 15-(1). 

“See Act, Sec. 16. 

“Address by Lord Hewart, op. cit., p. 570. 
*See Act, Sec. 10. 

*R. v. Crawley (1908), 72 J. P. 270. 
™See Note 2 supra. 

*See Act, Sec. 1-(5). 

*Address by Lord Hewart, op. cit., p. 571. 
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According to the Lord Chief Justice, the number of appellants is barely 
seven percent of the total number of convicted persons who have the right 
to appeal: 


“The highest number of appellants was, I think, in the year 1910 when there 
were 712 appellants. An examination of the record shows that the number 
of appellants has ranged from 712 to 420 or thereabouts in a year, with an 
average of something like 520, while the number of cases in which the con- 
viction was quashed has ranged from 39 to 14, and the number of cases in 
which the sentence was reduced has ranged from 47 to 17 in a year.””* 

On an appeal against conviction the court shall allow the appeal: 

“if they think that the verdict of the jury should be set aside on the ground 
that it is unreasonable or cannot be supported having regard to the evidence, 
or that the judgment of the court before whom the appellant was convicted 
should be set aside on the ground of a wrong decision of any question of law 
or that on any ground there was a miscarriage of justice, and in any other 
case shall dismiss the appeal: provided that the court may, notwithstanding 
that they are of opinion that the point raised in the appeal might be decided 
in favour of the appellant, dismiss the appeal if they consider that no sub- 
stantial miscarriage of justice has actually occurred.”” 


If they allow an, appeal against conviction, the court shall quash the convic-. 
tion and direct judgment and verdict of acquittal to be entered.*® 
On an appeal against sentence, the court shall: 


“if they think that a different sentence should have been passed, quash the 
sentence passed at the trial, and pass such other sentence warranted in law 
by the verdict (whether more or less severe) in substitution therefor as 


they think ought to have been passed, and in any other case shall dismiss 
the appeal.”” 


The power to increase sentences has not often been exercised; the Lord 
Chief Justice says that in nineteen years sentences have not been increased in 
more than fourteen cases. 


“And in every case of increase of sentence an appellant has always been 
expressly warned by the court beforehand of its power, and the appellant has 
therefore had the opportunity of abandoning his appeal. The experience 
gained by the Court of Criminal Appeal in England in the matter of frivolous 
appeals has led to an interesting provision in Sect. 2 (3) of the Criminal 
Appeal (Scotland) act 1926, which provides that on an appeal against ocon- 
viction the court may quash the sentence passed at the trial and may substi- 
tute another sentence, whether more or less severe. That is a power which 
the English court does not yet possess. There have been many instances 
where an appellant has made a frivolous appeal against his conviction and, 
though the court has been clearly of opinion that the sentence passed at the 
trial was inadequate, it has had no power to deal with the sentence at all, 
for the reason that the appellant did not appeal against the sentence. It 
is hoped-that the power of the court in Scotland to increase an inadequate 


sentence may in Scotland prevent some frivolous appeals against convic- 
tions.” 





In the interests of substantial justice: Other broad powers are granted 
to the Court: 


“If it appears to the Court of Criminal Appeal that an appellant, though 
not properly convicted on some count or part of the indictment, has been 
properly convicted on some other count or part of the indictment, the court 
may either affirm the sentence passed on the appellant at the trial, or pass 

such sentence in substitution therefor as they think proper, and as may be 
warranted in law by the verdict on the count or part of the indictment on 
which the court consider that the appellant has been properly convicted. 
“Where an appellant has been convicted of an offence and the jury could 
on the indictment have found him guilty of some other offence, and on the 
finding of the jury it appears to the Court of Criminal Appeal that the jury 
must have been satisfied of facts which proved him guilty of that other 
offence, the court may, instead of allowing or dismissing the appeal, sub- 
stitute for the verdict found by the jury a verdict of guilty of that other 
offence, and pass such sentence in substitution for the sentence passed at 


“Address by Lord Hewart, op. cit., p. 569. 
*See Act, Sec. 4-(1). 
*See Act, Sec. 4-(2). 
*™See Act, Sec. 4-(3). 
*Address by Lord Hewart, op. cit., p. 571. 
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the trial as may be warranted in law for that other offence, not being a 

sentence of greater severity. 

“Where on the conviction of the appellant the jury have found a special 
verdict, and the Court of Criminal Appeal consider that a wrong conclusion 
has been arrived at by the court before which the appellant has been con- 
victed on the effect of that verdict, the Court of Criminal Appeal may, in- 
stead of allowing the appeal, order such conclusion to be recorded as appears 
to the court to be in law required by the verdict, and pass such sentence in 
substitution for the sentence passed at the trial as may be warranted in law. 

“If on any appeal it appears to the Court of Criminal Appeal that, 
although the appellant was guilty of the act or omission charged against him, 
he was insane at the time the act was done or omission made so as not tu 
be responsible according to law for his actions, the court may quash the 
sentence passed at the trial and order the appellant to be kept in custody 
as a criminal lunatic under the Trial of Lunatics act, 1883, in the same man- 
ner as if a special verdict had been found by the jury under that act.”” 

“For the purpose of this act, the Court of Criminal Appeal may, ff 
they think it necessary or expedient in the interest of justice,— 

“(a) order the production of any document, exhibit or other thing con- 
nected with the proceedings, the production of which appears to them neces- 
sary for the determination of the case; and 

“(b) If they think fit order any witnesses who would have been com- 
pellable witnesses at the trial to attend and be examined before the court, 
whether they were or were not called at the trial, or order the examination 
of any such witnesses to be conducted in manner provided by rules of court 
before any judge of the court or before any officer of the court or justice 
of the peace or other person appointed by the court for the purpose, and 
= the admission of any depositions so taken as evidence before the court; 
an 

“(c) if they think fit receive the evidence, if tendered, of any witness 
(including the appellant) who is a competent but not compellable witness, 
and, if the appellant makes an application for the purpose, of the husband or 
wife of the appellant, in cases where the evidence of the husband or wife 
could not have been given at the trial except on such an application; and 

“(d) where any question arising on the appeal involves prolonged ex- 
amination of documents or accounts, or any scientific or local investigation, 
which cannot in the opinion of the court conveniently be conducted before the 
court, order the reference of the question in manner provided by rules of 
court for inquiry and report to a special commissioner appointed by the 
court, and act upon the report of any such commissioner so far as they think 
fit to adopt it; and 

“(e) appoint any person with special expert knowledge to act as assessor 
to the court in any case where it appears to the court that such special knowl- 
edge is required for the proper determination of the case; 
and exercise in relation to the proceedings of the court any other powers 
which may for the time being be exercised by the court of appeal on appeals 
in civil matters, and issue any warrants necessary for enforcing the orders 
or sentences of the court: provided that in no case shall any sentence be 
increased by reason of or in consideration of any evidence that was not given 
at the trial.”” 

Pending the appeal the prisoner is accorded certain privileges, being 
“specially treated as an appellant”*! while in prison, but unless the court 
gives a direction to the contrary this period of time does not count as part 
of his imprisonment. “The result is that in most cases of appeals or applica- 
tions that have no merits the appellant is kept in custody about four or five 
weeks longer than he would have been if he had not appealed or applied for 
leave to appeal. That circumstance contains really the only check which the 
court has on frivolous appeals or applications for leave to appeal.’’*? Out of 
fairness to the prisoners the court sits generaliy once a week, and it is ex- 
pressly provided in the act** that the rules of court shall provide for sittings 
during vacation, if necessary. 
> On the certificate of the attorney general, obtained by either the prosecu- 
tion or the defendant, that the decision of the court “involves a point of law 
of especial public importance, and that it is desirable in the public interest 


™See Act, Sec. 5. 

See Act, Sec. 9. 

"See Act, Sec. 14. 

"Address by Lord Hewart, op. cit., p. 570. 
™See Act, Sec, 1-(8). 
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that a further appeal should be brought” an appeal may be taken to the House 
of Lords, but, subject to this proviso, the determination of the Court of Crim- 
inal Appeal is final.*4 

While the Criminal Appeal Act provides that nothing therein “shall affect 
the prerogative of mercy,” it expressly authorizes the secretary of state to refer 
to the court questions raised in petitions to him with reference to convictions 
or sentences (other than a sentence of death.)*® The reference may involve 
an entire case, in which event the court considers it exactly as it would a case 
on appeal;** or it may relate only to a single point arising in the case, which 
the court may determine in private.*? 

Strange as it may seem, no costs are allowed to either side.** The ex- 
penses of a solicitor or counsel assigned to an appellant, of the witnesses at- 
tending on the order of the court, of the appearance of an appellant on the 
hearing of his appeal, of the examination of any witnesses directed by the 
court, or of any reference to a special commissioner appointed by the court, 
or of any expert appointed as an assessor by the court, are paid out of public 
funds, as well as all payments to stenographers for attending the trial and 
supplying the transcripts. Notwithstanding all this, the “expense of the Court 
of Criminal Appeal is very slight.’’*® 

Much of the success of the court depends upon the power to make rules 
accorded to it by the Criminal Appeal act*® with the advice and assistance 
of a committee composed of a chairman of quarter sessions appointed by a 
secretary of state, the permanent under secretary of state for the time being 
for the home department, the director of public prosecutions for the time being, 
the registrar of the Court of Criminal Appeal, and a clerk of assize, and a 
clerk of the peace appointed by the Lord Chief Justice, and a solicitor ap- 
pointed by the president of the Law Society for the time being, and a bar- 
rister appointed by the General Council of the Bar. 

The work of the court is further expedited by the fact that section 17 
of the Criminal Appeal Act permits any judge of the court to exercise the 
power of the court, to give leave to appeal, to extend the time to appeal or 
to apply for leave to appeal, to assign legal aid to an appellant, to allow the 
appellant to be present where he is not entitled to be present without leave, 
and to admit any appellant to bait. If a judge refuses such an application 
to exercise any such power, the appellant shall be entitled to have the applica- 
tion determined by the court. Lord Chief Justice Hewart has summarized 
the practical effect of this provision of the act: 

“In practice applications for leave to appeal are usually, but by no means 
always, in the first instance determined by a single judge. Many cases never 
reach the full court at all. Appellants at present have the absolute right to 
abandon their appeals or applications, and many exercise that right. Some- 
times they abandon their appeals before their case is considered at all, either 
by a single judge or by the court, sometimes after the single judge has 
refused leave to appeal. During the last year, for example, 101 appellants 
abandoned their appeals or applications, 57 before their cases had been con- 
sidered at all by either the single judge or by the court, 44 after the single 
judge had refused leave to appeal.”" 


It remains only to speak of the work of the registrar, whom the Lord 
Chief Justice has termed “indispensable” and whose services he has character- 
ized as “invaluable.” The registrar has the duty of taking all necessary steps 
for obtaining a hearing of all appeals or applications and of laying before the 
court the record.42 If an appeal of a conviction involves a question of law 
alone, which, in the judgment of the registrar does not involve a substantial 
ground of appeal, the registrar may refer the appeal to the court for sum- 
mary determination, and if the court consider the appeal frivolous or vexa- 


*See Act, Sec. 1-(6). 
*See Act, Sec. 19. 
*See Act, Sec. 19-(a). ; 
"See Act, Sec. 19-(b); address by Lord Hewart, op. cit., p. 569. 
*See Act, Sec. 13-(1). 
*Address by Lord Hewart, op. cit., p. 571. 
“See Act, Sec. 18. 
“Address by Lord Hewart, op. cit., pp.. 569-579. 
“See Act, Sec. 15-(1). 
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tious, dismiss it summarily without calling on any persons to attend the hear- 
ing.4* He is the custodian of all documents, exhibits and other things con- 
nected with the proceedings.‘ He shall furnish the necessary forms and in- 
structions with reference to notices of appeal and the like to any person 
demanding them and to officers of courts, governors of prisons and such others 
as he thinks fit,4° and he shall report any case in which it appears to him 
that, although no application has been made for the purpose, a solicitor or 
counsel ought to be asigned to an appellant.*® 

A study of the work of the English Court of Criminal Appeal leaves one 
with a deep impression of the administrative simplicity with which its func- 
tions are carried on by judges especially trained for this type of judicial busi- 
ness. One is bound to conclude that the broad, comprehensive powers accorded 
by the act not only to the court but also to its judges and its registrar are ex- 
ercised not only with dispatch and with an eye intent on promoting the best 
interests of the body politic, but also that at the same time the rights of the 
individual defendants are adequately, indeed solicitously, safeguarded. 

As an outstanding American authority on the subject has well said: 


“No feature of the English administration of justice throws into relief 
more clearly the fundamental differences between the juristic institutions of 
that country and those of our own than the conduct of criminal appeals. Speed 
of determination, brevity of opinion, paucity of judicial rhetoric, concentra- 
tion on the main issues of the fairness and legality of the defendant’s trial 
and the reasonableness of the jury’s verdict—these are the salient character- 
istics of the work of the Court of Criminal Appeal.”” The only criticism of 
the court that thirty years’ experience has elicited seems to be that the act was 
defective in failing to give the court power to grant new trials.“ 

“Howard Criminal Justice in England (1931), p. 405. 


The experience of thirty years of activity in a jurisdiction numbering 
three times as many inhabitants as our largest state furnishes a standard 


for measuring the success or lack of success of any of our appellate courts in- 


criminal matters. In how many of our states must an appeal be taken in 
ten days? is an appeal reached for argument in five weeks? or decided on the 
day of argument? In how many states are the steps in an appeal so few? or 
the methods of presentation so simple? the costs to the litigants entirely 
eliminated and very slight to the state itself? In how many of our states is 
the clerk of the appellate court authorized to render real service to the judges 
in attending to all the mechanical and preliminary work, thus conserving their 
time and energy? In how many states is the appellate court free to ground 
its decision on substantial justice, free from all technicalities? Finally, in how 
many of our states is it the opinion of the judges or of the bar or of the 
public that of the many duties of the judges, to repeat the language of Lord 


Chief Justice Hewart, “none is more important” than the work of the ap- 
pellate criminal court ?*® 


III. 


Not only does the Criminal Appeal act in actual operation have significance 
for us, but the story of its adoption has its lesson for all interested in improv- 
ing the administration of justice. The act itself is so simple and its provisions 
so obvious that it comes as a shock to learn that it took seventy years of per- 
sistent agitation to bring about its passage. 

A quick glance at the situation as it existed prior to the enactment of the 


ayers Appeal act, 1907, reveals an intolerable condition. To summarize 
it briefly: 


1. A writ of error questioning the decision of the Criminal Court was 


“See Act, Sec. 15-(2). 

“See Act, Sec. 15-(3). 

“See Act, Sec. 15-(4). 

“See Act, Sec. 15-(5). 

““Only a brief reference is possible to a question which may in a sense be 
considered outstanding. Rightly or wrongly, Parliament declined to give the 
court the power of ordering a new trial. No doubt from time to time the tribunal 


has felt great inconvenience through this disability and in its early days often said 
so.” 164 Law Times, 153 (Aug., 1927). 
“See note 3, supra. 
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originally granted only at the discretion of the Crown.°® In 1705 it was de- 
cided in Paty’s Case®! that the Crown could not deny the writ in cases of 
misdemeanor where the error was probable. The procedure, however, was cum- 
bersome; only the formal record was reviewed. Evidence and the judge’s 
charge were not regarded as part of the record; and hence the writ was of 
little value. It was abolished by the Criminal Appeal act. 

2. In contrast to the practice of granting new trials in civil cases, the 
development in the criminal courts was slow and incomplete. After 1673 a 
new trial might be granted in the case of a misdemeanor on the ground of 
evidence improperly admitted, error in the judge’s charge or verdict against 
the weight of the evidence;** but no such right existed in the case of a felony, 
a lone precedent to that effect in 1851 not having been followed by the Privy 
Council and having been disapproved by the King’s Bench Division.** 

3. From an early date it became a practice for the judge to respite 
decision or sentence in border-line cases and to discuss the problem informally 
with the other judges. This practice crystallized in statutory authority for the 
establishment of the court of Crown Cases Reserved in 1848.°* But only 
points of law were reserved and the question as to the reservation was entirely 
in the discretion of the trial judge. Weak and incompetent judges, either by 
reason of personal pride or sheer ignorance of the law, frequently refused to 
reserve points of law. The size of the court, moreover, made it unwieldy®® 
and tended to interfere with the administration of justice in the other courts. 

4. From the magistrates courts and recorders courts, where laymen fre- 
quently presided, there was no appeal at all.°® 

5. The result of these defects was that the office of the Home Secretary 
became a court of pardons which afforded some degree of relief to the un- 
fortunates who were wrongly convicted. The proceedings here, however, were 
necessarily informal rather than judicial. From the standpoint of the dis- 
satisfied defendant they involved the defect of being secret. 

The agitation for the establishment of a criminal court of appeal can be 
traced back to 1836, when the need of reform was urged at a meeting of the 
Law Amendment Society.°7 From then on to 1907 no less than twenty-eight 
separate bills on the subject were introduced in Parliament.** Among the more 
prominent persons who introduced the outstanding bills were Chief Baron 
Kelly, in 1840, Sir John Holker, who was successively Solicitor General, At- 
torney General and Lord Justice of Appeal, in 1879, Sir Henry James, who 
was Attorney General and later as Lord James of Herford served on the 
Judicial Committee of the Privy Council, in 1883, Sir John Simon and Sir 
Albert Rollit, in 1888, Sir Henry James and Mr. Asquith, in 1890. 

A variety of arguments was urged against the reform. Many people be- 
lieved that very few innocent persons were convicted and accordingly they 
considered the old procedure adequate. They feared that the establishment 
of a court of appeal would lead all criminals to grasp at this “last straw,” 
thus delaying their punishment and lessening the deterrent effect on other 
criminals. They objected that the judges would be burdened with new labors, 
that the already overcrowded courts would suffer still further, and that great 
expense would be involved. It was also the feeling that juries would become 
irresponsible when they knew that their decision was not final. It was thought 
that it would be highly improper to allow a few judges to substitute their 
majority opinion for the unanimous verdict of twelve men who had had the 
advantage of seeing and hearing the witnesses and judging their testimony from 
their appearance and demeanor.. The delay occasioned by appeals and the 


“Holdsworth 1, History of English Law, 215. 

"1 Salk. 504. 

“Holdsworth 1, History of English Law, 216. 

“id., p. 216. 

11 and 12 Vict., c. 78, s. 1. 

“The court consisted of all of the judges; five, of whom the Lord Chief 
Justice must be one, to form a quorum; if the five differed, any one might re- 
quire the matter to be referred to all the judges. Holdsworth 1, History of 
English Law, 217. 

“10 Law Times, 255. 

"64 Law Times, 105. 

“Howard Criminal Justice in England (1931), 275. 
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granting of new trials, they claimed, moreover, might result in the death or 
disappearance of witnesses or tampering with them and thus the guilty might 
escape.°® In the light of the experience of the Court of Criminal Appeal these 
objections seem almost fantastic, and yet they were urged in their day by men 
of standing. 

For three-quarters of a century successive leaders of the movement for the 
reform of the criminal law eagerly exploited each of the sensational cases where 
defendants were improperly convicted. The history of these successive attempts 
to remedy an obvious defect in criminal jurisdiction may be traced in the Law 
Times. One of the early articles, in February, 1844, noted the circulation of a 
report that the government intends to establish a court of criminal appeal and 
discussed the great need of such a court to correct the mistakes of judges and 
juries. After citing various cases of wrongful conviction, it concluded: 


“What a strange anomaly! What monstrous inhumanity! What crying 
injustice it is, that if the trial, instead of affecting some paltry amount of 
money or property, affects his life, all such redress is denied him; and if 
the judge has made a mistake, or the jury has returned an unfair verdict, 
no redress is to be had—the mistake cannot be rectified—the result of the 
trial is final—the man must be hanged, or an apparent violation of justice 
done by an unexplained pardon.’”” 


In commenting bitterly on the failure of Parliament to pass Sir Fitzroy 
Kelly’s bill it observed: 


“Ministers have found other more absorbing occupations, humanity has 


continued to be wronged, and injustice has taken, as it were, a new lease on 
life.”™ 


and at the same time excoriated the Home Secretary for failure to grant a 
pardon in the case of a young man convicted, apparently unjustly, for rape: 


“A man, most probably innocent, certainly convicted under circumstances 
that call for further investigation, is transported for life, and there is no 
help for him, although all engaged in the case are satisfied of his innocence ; 
while if instead of liberty for a whole life, property to the amount of 20£ had 
been in dispute, upon a tithe of such doubts a new trial might be had.’ 

In discussing the announcement of Mr. Ewart’s proposal to introduce a 
bill in Parliament, the Law Times said: 


“Surely the fallibility that renders an appeal necessary when they sit 
on one side of the hall does not quit them when they cross to the other; 
and if there be no change in the judge, why should there be a difference in 
the checks provided against his errors? 

“Baron Platt refused to reserve the point raised on the trial of the Bra- 
zilian pirates, although, upon argument, a great majority of the judges held 
the point to be a good one, and the learned Baron wrong. But for the in- 
terference of the secretary of state in this. case, seven men, innocent of any 
legal crime, would have been hung! Surely the occurrence of one such case 
should be enough to require the instant amendment of a law capable of pro- 
ducing such a wrong, and to make that appeal dependent upon some other 
authority than the will of the judge against whose opinion it is asked.” 


In announcing the passage of Lord Campbell’s act establishing the court 
of Crown Cases Reserved, the Law Times said: 


“But the grievance of incorrect decisions upon the law was the least part 
of the wrong asserted to be done by the denial of an appeal. That which 
had been most strenuously contended for as being the most urgently required, 
because productive of substantial as well as of technical injustice, was an 
appeal upon questions of fact, in the form of a new trial. That is still denied; 
this is still demanded; and every week’s experience strengthens the argu- 
ment in its favour by producing new instances of the fallibility of juries, and 
the mistakes of witnesses.” 

It then proceeded to narrate the facts of the recent unjust conviction and 
subsequent pardon of one Barber, observing: 

“Nor is this an isolated case. During the last twelve months we have 


"On this subject generally see Sibley, Criminal Appeal and Evidence (1908), 
pp. 38-45. 


“2 Law Times, 363. 

“Oct., 1846; 8 Law Times, 14. 
"ibid. 

“Dec., 1847; 10 Law Times, 255. 
“March, 1849; 12 Law Times, 523. 
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had occasion to record some half dozen instances, at least, of persons con- 
victed through mistakes of witnesses and juries; who were afterwards proved 
beyond all doubt, to be innocent. * * * how many must there be in which 
convicts equally innocent, in fact have been unable, for want of friends, or 
funds, from adducing evidence that will satisfy the secretary of state?’ 
These references are typical of a series of articles and notes in the Law 
Times from 1836 to 1907.°° The movement gathered popular support gradually 
until with the famous Edalji®? case and the case of Adolf Beck,** the victim of 
a double who habitually violated the criminal law, the public was thoroughly 
aroused and a parliamentary investigation undertaken,’ culminating in the 
enactment of the Criminal Appeal act of 1907. 
In retrospect it is difficult to understand how intelligent men could have 
opposed such a necessary reform for three-quarters of a century. As Mr. 
Alexander says: 


“The number of cases in which convictions have been quashed or sen- 
tences reduced since this act came into operation has raised a very uncom- 
fortable feeling in the minds of all thinking men as to what took place before 
the act was passed. During the nine months of 1908 that the act was in 
operation there were 29 appeals and 326 applications for leave to appeal 
of which 79 were granted. In 18 cases the conviction was quashed, and in, 
14 the sentence was reduced—a quite sufficient justification for the establish- 
ment of this tribunal.”” 


Such opposition of “thinking men’’ seems, however, to be the inevitable lot 
of all who attempt to improve the administration of justice. The story of the 
agitation for the creation of a Court of Criminal Appeal in England should have 
its lesson of courage for all who venture into this field of endeavor. 


ibid. 

“Sept., 1844, 3 Law Times, 454; 3 id. 489. Nov., 1847, 10 fd, 118; Apr., 
1857, 29 id. 57; May, 1857, 29 id. 74; June, 1858, 31 id. 170; March, 1859, 32 id. 
278; Nov., 1859, 34 id. 109; Jan., 1860, 34 id. 201%; Feb., 1860, 34 id. 268, 278; 
May, 1862, 37 id. 361; Jan., 1871, 50 id. 172; Jan., 1877, 62 id, 219; Dec., 1877, 
64 id. 105; Sept., 1881 71 id. 306, 307; May, 1882, 73 id. 3; Jan., 1885, 78 id. 
209; Sept., 1888, 85 id. 307; 85 id. 313; Oct., 1889, 87 id. 404, 405; Jan., 1897, 
102 id. 220; Apr., 1897, 102 id, 581; Aug., 1904, 117 id. 320; 117 id. 379; Sept., 
1904, 117 id. 449; 117 id. 458; Oct., 1904, 117 id. 575; Dec., 1904, 118 id. 100’; 
118 id. 182, 207, 316, 346; Dec. 1905, 120 id. 133; 1906, 120 id. 505, 526; June, 
1906, 121 id. 206; Apr., 1907 122 id. 598. 

“The Case of George Edalji, Parl. Pap. White Paper, (1907) Cd. 3503. 

“Trial of Adolf Beck (1924), Edited by E. R. Watson. 

“Inquiry into the Case of Adolf Beck, Parl. Pap. (1904), Cd. 2315. 

"The Administration of Justice in Criminal Matters 124. 
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APPENDIX—Table of Appeals Decided in English Court of Criminal Appeal from 
October 1, 1934 to September 30, 1935. Each line represents one case. In column 
three “S” means that the appeal was on sentence; “C” means appeal on conviction; 
“S & C” means appeal on both conviction and sentence. 








Date of De- 
Nature of cision of 
Nature of Crime Date of Trial Appeal ool ol Result 

Incorrigible rogue Sept. 20 S Oct. 29 Quashed 
Larceny Sept. 21 S Abandoned 
Officebreaking Oct. 1 S Abandoned 
Conspiracy Sept. 28 C&S Abandoned 
Conspiracy Sept. 28 C&S Abandoned 
Housebreaking Sept. 28 S Nov. 12 Dismissed 
Housebreaking Sept. 28 S Nov. 12 Dismissed 
Garagebreaking Sept. 26 S Nov. 12 Dismissed 
False pretences Oct. 1 C&S Nov, 12 Dismissed 
Fraudulent conversion Sept. 25 C&S§$ Nov. 13 Dismissed 
Conspiracy to defraud Sept. 11 C Abandoned 
Drunk in charge of car Oct. 1 C&S Oct. 29 Dismissed 
Storebreaking Oct. 1 C&S Noy. 12 Dismissed 
Larceny Oct. 1 S Abandoned 
Larceny Oct. 5 C&s Nov. 12 Dismissed 
Larceny Oct. 2 C&S Nov. 19 Dismissed 
Larceny Oct. 1 C&S Oct. 29 Dismissed 
Obtaining credit by fraud Sept. 28 C&S Nov. 19 Dismissed 
Shopbreaking Oct. 3 S Abandoned 
Larceny Oct. 1 S Abandoned 
Receiving , Sept. 28 C&S Abandoned 
Attempted shopbreaking Oct. 8 C Abandoned 
Larceny Oct. 6 S Abandoned 
Housebreaking Oct. 4 S Abandoned 
Shopbreaking Oct. 8 S Abandoned 
False pretences Oct. 10 S Nov. 19 Dismissed 
Housebreaking Oct. 10 S Abandoned 
False pretences Oct. 10 C Dec. 4 Quashed 
Sheepstealing Oct. 10 C Nov. 13  Quashed 
Pavilionbreaking Cc Nov. 13 Quashed 
Larceny Oct. 9 c Nov. 19 Dismissed 
Burglary Oct. 12 C&S Abandoned 
Larceny Oct. 9 Ss Nov.12 Dismissed 
Bankruptcy offence Oct. 11 Ss Nov.19 Dismissed 
Driving car under influence of drink Oct. 4 C&S Nov. 26 Dismissed 
False pretences Oct. 11 Cc Dec. 4 Quashed 
Burglary Oct. 8 Cc Nov. 26 Dismissed 
Uttering forged document Oct. 12 C Dec. 10 Quashed 
Larceny Oct. 18 C&S Nov.13 Dismissed 
Wounding with intent g. b. h. Oct. 18 S Nov. 26 Dismissed 
Larceny Oct. 18 S Nov.12 Dismissed 
Housebreaking Oct. 18 C&S Dec. 3 Dismissed 
Obtg. money on forged instrument Oct. 18 . Nov. 26 Quashed 
False pretences Oct. 20 S Nov.19 Quashed 
Burglary Oct. 20 S Nov. 19 Quashed 
Larceny ane Oct. 16 C&S Nov. 26 Dismissed 
Wounding with intent to d g. b. h Oct. 18 S Nov. 26 Reduced 
Larceny ; Oct. 16 Nov. 26 Dismissed 
Robbery with violence Oct. 19 
Shopbreaking Apr. 10 

recd Oct. 24 C&S Nov. 26 Dismissed 
Receiving Oct. 16 S Dec. 10 Dismissed 
False pretences Oct. 24 C&S Dec. 3 Dismissed 
Larceny Oct. 17 C&S Dec. 10 Dismissed 
Assault with intent to ravish Oct. 24 C&S Dec. 10 Dismissed 
Fraudulent conversion Oct. 17 Cc Dec. 4 Dismissed 
Receiving Oct. 23 S Dec. 4 Dismissed 
Receiving Oct. 19 c Nov. 19 Quashed 
Conspiracy to commit arson Oct. 17 Cc Nov. 26 Quashed 
Receiving Oct. 16 S Dec. 4 Quashed 
Driving car under influence of drink Oct. 24 S Abandoned 
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Date of De- 
Nature of cision of 
Nature of Crime Date of Trial Appeal C4. A, Result 

Robbery with violence Oct. 25 C&S Nov. 26 Dismissed 
Larceny Oct. 26 C&S Abandoned 
Burglary Oct. 20 S Dec, 10 Abandoned 
Receiving Oct. 25 C&S Dec. 10 Dismissed 
Sodomy Oct. 25 S Nov. 26 Dismissed 
Making counterfeit coin Oct. 25 C Nov. 26 Dismissed 
Robbery with violance Oct. 25 C&S Nov. 26 Dismissed 
Using instrument to procure mis- Oct. 24 Ss Dec. 3 Dismissed 

carriage 
Murder Oct. 22 G Nov. 19 Dismissed 
Incorrigible rogue Oct. 23 S Dec. 10 Dismissed 
False pretences Oct. 24 C&S Dec. 10 Dismissed 
Warehousebreaking Nov. 1 S Dec. 17 Dismissed 
False pretences Oct. 24 C&S Dec. 10 Dismissed 
False pretences Oct. 31 C&S Dec. 10 Dismissed 
False pretences Oct. 25 S Abandoned 
Garagebreaking Nov. 1 C&S Dec. 17 Dismissed 
Demanding money with menaces Oct. 29 C&S Dec. 10 Dismissed 
False pretences Oct. 30 « Dec. 10 Dismissed 
False pretences Oct. 30 Cc Dec. 10 Dismissed 
Manslaughter Nov. 1 C&S Dec. 21&22 Dismissed 
Murder Nov. 1 C Dec. 3 Dismissed 
Uttering counterfeit coin Nov. 5 ; Abandoned 
Larceny , Nov. 15 C Dec. 10 Dismissed 
Larceny Nov. 16 S Dec, 17 Dismissed 
Larceny Nov. 16 S Dec, 17 Dismissed 
Making counterfeit coin Nov. 14 S Abandoned 
Larceny Nov. 16 S Dec. 17 Dismissed 
Bigamy Nov. 14 C Dec. 17 Dismissed 
Officebreaking Nov. 13 S Dec. 17 Dismissed 
Killing sheep with intent to steal the Nov. 20 C&S Dec. 17 Dismissed 

carcass 
Sodomy Nov. 14 C&S Dec. 17 Dismissed 
Larceny Nov. 20 S Dec. 17 Dismissed 
Larceny Nov. 14 ; Jan. 26 Dismissed 
False pretences Nov. 21 C&S Jan. 21 Dismissed 
Burglary Nov. 21 S Dec. 17 Dismissed 
Receiving Nov. 13 C&S Dec. 17 Dismissed 
Receiving Nov. 19 Cc Abandoned 
Larceny Nov. 21 S Abandoned 
Obtg. money on forged instrument Nov. 15 C Jan. 7 Dismissed 
Indecent assault on male Nov. 20 C Abandoned 
Possessing housebreaking implements 

by night Nov. 22 S Feb. 4 Dismissed 
False pretences Nov. 20 S Jan. 21 Dismissed 
Receiving Nov. 21 S Abandoned 
Attempted larceny Nov. 22 Ss Abandoned 
Receiving Nov. 20 C&S Jan. 28-Feb. 4 Dismissed 
False pretences Nov. 20 C Dec. 17 Dismissed 
Murder Nov. 21 S Abandoned 
Larceny in dwelling house Nov. 23 C Jan. 22 Quashed 
Director of company trading to de- 

fraud creditors Nov. 23 S Jan. 21 Dismissed 
Housebreaking Nov. 26 C&S Dec. 17 Dismissed 
Housebreaking Nov. 26 C Dec. 17 Dismissed 
Murder Nov. 21 S Jan. 28 Reduced 
Receiving Nov. 27 C&S Abandoned 
False pretences Nov. 26 S Jan. 21 Dismissed 
Incest Nov. 29 C&S Jan. 28 Dismissed 
Demanding money with menaces Nov. 23 S Jan. 22 Dismissed 
Housebreaking Nov. 23 S Dec. 17 Dismissed 
False pretences Nov. 20 S Abandoned 
Fraudulent conversion Nov. 26 S Jan. 22 Dismissed 
Bigamy Nov. 28 S Jan. 28 Dismissed 
Fraudulent conversion Nov. 29 C&S Jan. 28 Dismissed 
Demanding money with menaces Nov. 28 C&S Jan. 28 Dismissed 
Demanding money with menaces Nov. 29 C&S Jan. 28 Dismissed 
Demanding money with menaces Nov. 29 C&S Abandoned 
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Date of De- 
Nature of cision of 
Nature of Crime Date of Trial Appeal of op & Result 
Aiding and abetting carnal knowledge 
of girl under 16 Nov. 30 S Abandoned 
Unlawful wounding Nov. 30 Ss Jan. 28 Reduced 
Demanding money with menaces Dec. 4 C&S& Abandoned 
Larceny as servant Dec. 3 S Abandoned 
Robbery with violence Nov. 30 S Jan. 21 Dismissed 
Fraudulent conversion Dec. 5 C&S Jan. 28 Dismissed 
Incorrigible rogue Dec. 5 S Abandoned 
Demanding money with menaces Nov. 27 S Keb. 5 Dismissed 
Larceny Nov. 27 C Jan. 28 Dismissed 
Receiving Nov. 29 $ Jan, 21 Dismissed 
Publishing obscene libel Dec. 3 S Feb. 5 Dismissed 
Using instrument to procure mis- 
carriage Dec, 4 C&S Jan. 21 Dismissed 
Officebreaking Dec. 6 S Abandoned 
Housebreaking Dec. 1 C&S Jan. 28 Dismissed 
Larceny Dec. 5 C&S Jan. 28 Dismissed 
Housebreaking Dec. 1 C&S Jan. 28 Dismissed 
Uttering letter demanding money with 
menaces Dec. 5 S Jan. 28 Dismissed 
Larceny and habitual criminal Dec. 7 C (HC) 
&S Jan. 22 Dismissed 
Attempted rape Dec. 11 C&S Abandoned 
Attempted rape Dec. 11 C&S Abandoned 
Shopbreaking Dec. 5 S Feb, 7 Altered to Borstal det 
False pretences Dec, 15 C&S Feb, 5 Dismissed 
Conspiracy to defraud Dec, 12 ‘ Feb. 8 Quashed 
Larceny in dwelling house Dec. 5 C&S Abandoned 
Conspiracy to defraud Nov. 30 C&S Jan. 28 Dismissed 
Manslaughter Dec. 7 C&S Jan. 28 Dismissed 
False pretences Dec. 14 C&S Feb. 5 Dismissed 
Sodomy Dec. 11 C&S Feb. 7 Dismissed 
Receiving Dec. 18 C&S Jan, 21 Dismissed 
Murder Dec. 15 C Jan, 21 Dismissed 
False pretences Dec. 12 C&S Feb. 25 Dismissed 
False pretences Oct. 11 
recd Dec. 12 G Feb. 5 Dismissed 
False pretences Oct. 11 
recd Dec. 12 . Feb. 5 Dismissed 
Incorrigible rogue Dec. 18 S Feb. 5 Dismissed 
Receiving Dec, 19 S Feb. 5 Reduced 
Shopbreaking Dec, 19 : Keb. 7 Dismissed 
False pretences Dec. 12 C&S Feb. 8 Dismissed 
Manslaughter Dec. 4 C&S Feb. 5 Dismissed 
Uttering forged document Oct. 12 C&S 
recd Dec. 12 Jan. 21 Dismissed 
Officebreaking Dec. 18 S Abandoned 
Fraudulent conversion Dec. 19 C&S Feb. 7 Dismissed 
Housebreaking Jan. 2 C&S Abandoned 
Garagebreaking Dec. 31 C&S Feb. 7 Dismissed 
Larceny Jan. 8 S Feb. 7 Dismissed 
False pretences Jan. 3 C Abandoned 
Housebreaking Jan. 7 C Feb. 7 Dismissed 
False pretences Jan. 5 Cc Mar. 4 Dismissed 
Conspiracy to defraud Jan, 7 C&s Abandoned 
Cattle stealing Jan, 7 > Feb. 8 Dismissed 
Housebreaking Jan. 2 S Feb. 7 Quashed 
Larceny Jan. 8 s Feb. 25 Dismissed 
Larceny Jan. 8 S Abandoned 
Shopbreaking Jan. 10 S Abandoned 
Shopbreaking Jan. 11 C&S Feb. 8 Dismissed 
Larceny Jan. 10 S Feb. 7 Dismissed 
Garagebreaking Jan. 7 S Feb. 8 Dismissed 
Larceny Jan. 3 C&S Abandoned 
Larceny Jan. 9 C&S Feb. 8 Dismissed 
Receiving Jan. 7 S Feb. 25 Reduced from 4 years 
ps to 18 months 
Larceny Jan. 8 Ss Abandoned 
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Nature of Crime Date of Trial Appeal og ae 8 Result 
Larceny Jan. 11 C&S Mar. 11 Dismissed 
Receiving Jan. 10 C Mar. 11 Dismissed 
Warehousebreaking Jan. 8 C&S Mar. 11 Dismissed 
Receiving Jan. 9 C Mar. 4 Quashed 
Receiving Jan. 9 C Mar. 4 Quashed 
Rape Jan. 14 C&S Mar. 11 Dismissed 
Larceny Jan. 10 C&S Feb. 8 Dismissed 
Receiving Jan. 8 C&S Mar. 11 Dismissed 
Habitual criminal Jan. 14 S Mar. 4 Dismissed 
Arson Dec. 31 4 Feb. 7 Dismissed 
Receiving Jan. 12 Cc Mar, 4 Quashed 
Receiving Jan. 12 C Mar. 4 Dismissed 
Attempted Larceny Jan. 9 . Mar. 11 Dismissed 
Assault occasioning actual b. h. Jan. 9 C Feb. 8 Dismissed 
Dangerous driving Jan. 9 Ss Mar. 4 Dismissed 
surglary Jan. 18 C&S Mar. 18 Dismissed 
3urglary Jan. 18 C Mar. 18 Dismissed 
3urglary Jan. 17 S Feb. 25 Dismissed 
Larceny Jan, 17 S Mar. 4 Reduced from 4 years 
to 2 years 
Housebreaking Jan, 17 C&S Abandoned 
Receiving Jan. 18 C&S Mar. 11 Dismissed 
Neglect of child Jan. 9 S Mar. 18 Dismissed 
Neglect of child Jan. 9 S Mar. 18 Dismissed 
Housebreaking Jan. 23 C&S Abandoned 
Attempted shopbreaking Jan. 19 C&s Mar. 11 Dismissed 
Uttering threatening letter Jan. 17 S eb. 25 Dismissed 
Receiving Jan. 15 C Mar. 11 Dismissed 
Receiving Jan. 23 C&S Feb, 25 Dismissed 
Malicious damage Jan. 2 C&S Abandoned 
Shopbreaking Jan, 23 C&S Mar, 11 Dismissed 
Receiving Jan. 25 ® Mar, 11 Dismissed 
Attempted Larceny Jan. 23 C&S Mar. 29 Dismissed 
Murder Jan, 24 4 Feb. 25 Dismissed 
Shopbreaking Jan. 25 C&S Mar. 11 Dismissed 
Conspiracy to defraud Jan. 24 C&S Mar. 11 Dismissed 
Robbery with violence Jan. 31 S Mar. 25 Reduced from 8 to 5 
years 

Larceny Jan. 24 S Mar. 11 Dismissed 
Receiving Jan. 22 S Abandoned 
Receiving Dec. 18 & Apr. 15 Dismissed 
Larceny from person Feb. 5 S Mar. 11 Dismissed 
Possessing: housebreaking implements 

by night Feb. 1 S Abandoned 
Housebreaking Keb. 5 C&S Mar. 25 Dismissed 
Larceny as servant Jan. 30 S Abandoned 
False pretences Jan. 31 C&S Abandoned 
Indecent assualt Feb, 6 C Mar. 18 Quashed 
False pretences Feb. 5 C&S Mar. 25 Vismissed 
Sending threatening letter to murder Feb. 6 C&S Mar, 18 Dismissed 
Housebreaking Feb. 5 C&S Mar, 25 Dismissed 
surglary Nov. 13 C Mar. 18 Dismissed 
Demanding money with menaces Feb. 6 C&S Mar. 11 Dismissed 
Warehousebreaking Keb, 11 S Mar. 25 Dismissed 
Forgery Keb. 5 S Mar. 25 Dismissed 
Pavilion breaking Feb. 12 C&S Mar, 25 Dismissed 
Carnal knowledge girl over 13 Feb. 12 C&S Mar. 25 Dismissed 
False pretences Feb. 12 S Mar. 18 Dismissed 
Burglary Feb. 13 S Mar. 11 Dismissed 
Murder Keb. 14 Js Mar. 4 Dismissed 
Housebreaking Feb. 11 S Mar. 18 Dismissed 
Assault occasioning b. h. Feb, 15 C&S Mar. 25 Dismissed 
Receiving Feb. 12 C&S Mar. 25 Dismissed 
Housebreaking Feb. 11 C&S Abandoned 
Wounding with intent g. b. h. Feb. 14 S Mar. 29 Dismissed 
Murder Feb. 14 c Mar.18 Quashed, H of L 
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Date of De- 
Nature of cision of 
Nature of Crime Date of Trial Appeal oe oF Result 

Robbery with violence Feb. 14 S Mar. 25 Dismissed 
Larceny as postal servant Feb. 19 S Mar. 25 Dismissed 
Housebreaking Feb. 15 c Abandoned 
Housebreaking Feb. 15 C&S Mar. 25 Dismissed 
Assault occasioning b. harm Feb. 15 C&S Mar. 25 Dismissed 
Wounding with intent Feb. 21 S Mar. 29 Dismissed 
Common assault Feb. 18 C&S Mar. 29 Dismissed 
Rape Feb, 22 C&S Abandoned 
Receiving Feb. 19 S Abandoned 
Possessing housebreaking implements : 

by night Feb, 19 C Mar. 29 Dismissed 
Receiving Feb. 19 S Mar. 25 Dismissed 
Rape Dec. 1 S Mar. 25 —Das:nissed 
Murder Feb. 19 ™ Mar. 18 Dismissed 
Living on earnings of prostitution leb. 20 C&S Mar. 25 Dismissed 
Housebreaking eb. 27 S Mar. 29 Dismissed 
Conspiracy to defraud Keb. 27 C Mar. 29 Dismissed 
False pretences Feb, 19 . Apr. 9 Dismissed 
Pavilion breaking Feb. 26 C&S Apr. 9 Dismissed 
Pavilion breaking Feb. 26 S Abandoned 
Conspiracy to defraud Feb, 27 C&S Apr. 10 Dismissed 
Conspiracy to defraud - ‘eb. 20 C&S Apr. 15 Dismissed 
Conspiracy to defraud Feb. 27 C Apr. 10 Dismissed 
Receiving Feb. 26 C&S Apr. 15 Dismissed 
Shopbreaking Feb, 21 C&S Apr. 15 Dismissed 
Larceny Feb. 26 C&S Abandoned 
Making and possessing counterfeit 

coin Mar. 1 C&S Apr. 9 Dismissed 
Officebreaking Feb, 28 fs Abandoned 
Fraudulent conversion Feb. 27 C&S May 8 Dismissed 
Uttering threatening letter Feb. 27 C&S Apr. 9 Dismissed 
Uttering threatening letter Mar. 4 C&S Mar. 25 Dismissed 
Shopbreaking Feb. 26 C Apr. 9 Dismissed 
Larceny Mar. 5 S Apr. 9 Dismissed 
Housebreaking Mar. 5 S Mar. 29 Dismissed 
Larceny Mar. 5 S Abandoned 
Receiving Feb. 28 C Apr. 9 Dismissed 
Carnal knowledge girl under 16 Mar. 4 . Mar. 29 Adjourned 

Apr. 4 Dismissed five judges 
Incest Mar. 4 S May 3 Dismissed 
Possessing housebreaking imps. Mar. 5 S Abandoned 
Pavilion breaking Mar. 7 S Apr. 9 Quashed bound over 
Pavilion breaking Mar. 7 S Apr. 9 Quashed bound over 
Possessing housebreaking imps. Mar. 5 S May 8 Dismissed 
Fraudulent conversion Mar. 5 C May 14 Quashed 
Housebreaking Mar. 8 Cc Apr. 15 Dismissed 
Wounding with intent Mar. 8 C&S Apr. 15 Dismissed j 
Murder Mar. 6 C Apr. 9 Dismissed 
Murder Mar. 8 ® Apr. 15 Dismissed 
Arson Mar. 7 # May 6 Dismissed 
Murder Mar. 9 * Mar. 29 Dismissed 
Larceny Mar. 12 S Abandoned 
Warehousebreaking Mar. 13 S Apr. 15 Dismissed 
Conspiracy to defraud Mar. 13 C&S May 22 Dismissed 
Conspiracy to defraud Mar. 13 C&S May 22 Dismissed 
Indecent assault Mar. 12 C May 19 Quashed 
Burglary Mar. 12 S May 20 _ Dismissed 
Warehousebreaking Mar, 12 S May 20 Dismissed 
Warehousebreaking Mar, 13 C&S Apr. 15 Dismissed 
Receiving Mar, 13 C&S May 22 Dismissed 
Larceny Mar. 20 S May 20 Dismissed 
Burglary Mar. 11 S May 14 Reduced from 6 to 2 
years 

Carnal knowledge girl under 16 May 19 S Abandoned 
Receiving Mar. 25 C May 20 Dismissed 
Burglary Mar. 19 S May 20 Dismissed 
Burglary Feb. 13 S Abandoned 
Receiving Mar. 27 C&S May 20 Dismissed 
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Nature of cision of 
Nature of Crime Date of Trial Appeal Ga Result 

Sacrilege Apr. 2 C&S May 20 Dismissed 

Receiving Jan. 23 C&S May 20 Dismissed 

Receiving Mar. 27 S May 20 Dismissed 

Housebreaking Apr. 2 S May 20 Dismissed 

Housebreaking Apr. 2 S May 20 Dismissed 

Uttering forged document May 27 C&S June 4 Dismissed 

Garagebreaking Mar. 28 S May 20 Dismissed 

False pretences Apr, 3 S May 20 Dismissed 

False pretences Mar. 29 S May 22 Dismissed 

Receiving Apr. 2 Cc May 14 Quashed 

Housebreaking Apr. 3 S May 27 Quashed, bound over 

Bigamy Apr. 2 S May 22 Dismissed 

Wounding with intent to do g.b.h. Apr. 1 * June 4 Dismissed 

Warehousebreaking Apr. 3 C May 22 _ Dismissed 

Officebreaking Apr. 1 C May 22 Quashed 

Attempted officebreaking Apr. 4 S June 5 Reduced from 18 to 
9 mos. 

Living on earnings of prostitution Apr. 4 C&S May 27 Dismissed 

Housebreaking Apr. 3 S May 27 Quashed, bound over 

False pretences Apr. 3 S June 4 Dismissed 

Housebreaking Apr. 8 S May 20 Dismissed 

False pretences Apr. 9 C&S May 20 Dismissed 

Receiving Apr. 2 S May 27 Dismissed 

Attempted murder Apr. 2 C May 29 Dismissed 

False pretences Apr. 5 C&S June 4 Dismissed 

Factory breaking Apr. 9 S May 27 Dismissed 

False pretences Apr. 5 C&S May 27 Dismissed 

Housebreaking Apr. 8 S Abandoned 

Receiving Apr. 8 Cc June 4 Quashed 

Habitual criminal Apr. 5 C&S May 22 Dismissed 

Demanding money with menaces Apr. 10 Cc May 20 Dismissed 

Demanding money with menaces Apr. 10 C May 20 Dismissed 

Shopbreaking Apr. 4 S May 22 Dismissed 

Housebreaking Apr. 4 C May 22 _ Dismissed 

Larceny Apr. 8 S June 5 Quashed, bound over 

Shopbreaking Apr. 5 S Jund 4 Dismissed 

Bankruptcy offences Mar. 26 C&S Abandoned 

Larceny Apr. 8 C&S June 4 Dismissed 

Uttering threatening letters July 4 S May 8 Quashed, ref by Home 
Secretary 

Factory breaking Apr. 10 S May 22 Dismissed 

Larceny Apr. 10 S May 27 _ Dismissed 

Conspiracy to defraud Apr. 11 S May 29 Reduced from 12 to 
6 mos. 

Att officebreaking Apr. 10 C&S May 27 Dismissed 

Forgery Apr. 17 June 5 Sentence reduced from 
3 yr. to 12 months 
h. 1 

Conspiracy to defraud Apr. 12 C&S June 4 Dismissed 

Forgery Apr. 17 S May 22 Quashed, bound over 

Fraudulent conversion Apr. 18 C&S June 24 Dismissed 

Larceny Apr. 17 S Abandoned 

Housebreaking Apr. 16 C&S June 4 Dismissed 

Fraudulent conversion Apr. 18 C&S June 24 Dismissed 

Larceny Apr. 26 C&S June 4 Dismissed 

Larceny Apr. 24 C&S June 4 Dismissed 

Making counterfeit coin Apr. 24 S Abandoned 

Shopbreaking Apr. 26 S June 25 Dismissed 

Garagebreaking Apr. 25 S Abandoned 

Storebreaking Apr. 29 c July 15 Dismissed 

Housebreaking Apr. 26 C&S June 24 Dismissed 

Housebreaking Apr. 26 C&S June 24 Dismissed 

Forgery Apr. 30 S June 4 Dismissed 

Demanding money with menaces May 3 C&S June 4 Dismissed 

Bigamy Apr. 30 S June 4 Dismissed 

Posss’g housebreaking implements Apr. 30 C&S§ June 24 Dismissed 

Murder May 3 * Abandoned 

Burglary May 7 S June 25 Dismissed 





112 JOURNAL OF THE 





Date of De- 
Nature of cision of 
Nature of Crime Date of Trial Appeal C.C.A. Result 
Receiving May 7 c Abandoned 
Shopbreaking May 3 S Abandoned 
Carnal knowledge girl under 16 May 7 C&S Abandoned 
Burglary May 11 S June 25 Quashed, bound over 
Burglary May 11 S Abandoned 
Receiving May 11 S Abandoned 
Embezzlement May 9 C&S June 25 Dismissed 
Att shopbreaking May 9 S June 25 Quashed 
Larceny Hab. criminal May 14 C H.C. 
& S July 15 Sentence of preventive 
det. quashed 
False pretences May 10 Cc June 5 Quashed 
Burglary May 10 S Abandoned 
False pretences May 9 C&S July 8 Dismissed 
Housebreaking May 13 Cc June 25 Dismissed 
Incorrigible rogue May 13 S Abandoned 
Poss’g housebreaking implements 
by night May 15 C&S June 25 Dismissed 
Poss’g housebreaking implements 
by night May 15 C June 25 Dismissed 
Robbery with violence May 17 C&S Abandoned 
Bankruptcy offence May 13 C July 8 Dismissed 
Carnal knowledge of girl under 16 May 21 S July 9 Sentence reduced 
Burglary May 22 S June 25 Dismissed 
Receiving May 22 c July 15 Dismissed 
False pretences May 20 c July 10 Quashed 
Attempted rape May 21 & July 8 Dismissed 
Fraudulent conversion May 22 S June 25 Dismissed 
Murder May 20 C June 24 Dismissed 
Larceny from the person May 23 C&S July 8 Dismissed 
Larceny from the person May 23 Cc July 8 Dismissed 
Receiving - May 22 C July 15 Dismissed 
Burglary May 22 S Abandoned 
Robbery with violence May 17 C&S Abandoned 
Larceny May 24 G July 8 Dismissed 
Shopbreaking May 22 S June 10 Dismissed 
Poss’g moulds for coining May 21 C&S July 10 
Larceny May 21 C&S July 8 Dismissed 
Shopbreaking May 23 c luly 8 Dismissed 
Burglary May 22 S June 25 Dismissed 
Poss’g housebreaking implements 
by night May 21 S July 8 Dismissed 
Shopbreaking May 21 S Abandoned 
Burglary May 23 ® July 8 Dismissed 
False pretences May 20 July 9 Quashed 
Larceny May 23 C&S July 8 Dismissed 
False pretences May 22 S July 15 Dismissed 
Bigamy May 31 Cc July 8 Dismissed 
Fraudulent conversion May 29 & July 16 Dismissed 
Conspiracy to defraud May 31 4 July 15 Quashed 
Warcehousebreaking June 4 C&S$S Abandoned 
Murder May 31 Cc June 24 Dismissed 
Fraudulent conversion Red Mar. 5 
June 11 & July 9 Quashed 
Shopbreaking June 5 S Abandoned 
Burglary June 6 S Abandoned 
False pretences June 6 S July 15 Dismissed 
Inflicting G.B.H. June 6 C&S July 15 Dismissed 
Indecent assault June 12 C&S Abandoned 
Carnal knowledge girl under 16 June 12 S July 10 Dismissed 
Causing G.B.H. June 14 C&S July 10 Dismissed 
Housebreaking hab. criminal June 13 C&S July 15 Dismissed 
False pretences Red Apr. 25 
June 18 C July 26 Quashed 
False pretences July 27 
June 20 S Aug. 14 Dismissed 
Infanticide June 18 S July 10 Dismissed 
Larceny June 18 S July 29 Reduced 
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Date of De- 
Nature of cision of 
Nature of Crime Date of Trial Appeal oe ay Result 
Larceny from the person June 24 C&S July 26 Dismissed 
False pretences June 24 C&S July 26 Dismissed 
Larceny as servant June 21 S Abandoned 
Housebreaking June 21 S June 21 Dismissed 
Sheepstealing June 22 C&S July 26 Dismissed 
Larceny in dwellinghouse June 25 C&S July 26 Dismissed 
Receiving June 25 C&S Abandoned 
Shopbreaking June 25 S Abandoned 
False pretences June 18 C July 26 Dismissed 
lalse pretences July 6 
Revd June 28 ts July 26 Quashed 
Bigamy June 24 S July 25 Dismissed 
Larceny from the person June 24 C&S July 25 Dismissed 
Administering poison with intent to 
murder June 24 S July 15 Reduced 
Housebreaking June 27 S July 26 Dismissed 
Carnal knowledge of girl under 13 June 27 C&S July 26 Dismissed 
Indecent assault on girl under 13 June 27 C&S July 26 Dismissed 
Forgery July 2 Ceo Oct. 25 
on bail Dismissed 
Housebreaking June 27 S July 26 Dismissed 
Larceny from the person June 28 S Oct. 14 Reduced 
Forgery June 28 S July 29 Dismissed 
Wounding with intent to G.B.H. June 28 S July 29 Dismissed 
Burglary July 1 S July 29 Dismissed 
Indecent assault on male June 26 C Abandoned 
Assault occasioning G.B.H. July 3 » July 29 Dismissed 
Demanding money with menaces Red Jan. 17 
July 8 C&S July 29 Dismissed 
Fraudulent conversion July 5 S Aug. 14 Dismissed 
Larceny July 3 S Abandoned 
Rape July 4 C&S July 29 Dismissed 
Wounding with intent to murder July 3 S Aug. 14 Dismissed 
Garagebreaking July 3 ie Aug. 14 Dismissed 
Officebreaking July 3 S Abandoned 
Indecent assault July 4 G July 26 Quashed 
l'alse pretences July 2 C&S Oct. 25 
on bail Dismissed 
Storebreaking July 3 S Aug. 14 Dismissed 
Corruption June 26 S Oct. 14 Dismissed 
Burglary July 3 S July 29 Quashed 
Housebreaking July 1 S Aug. 14 Dismissed 
3urglary July 2 S Aug. 14 Dismissed 
Assault occasioning actual B.H. July 3 > July 29 Dismissed 
Assault occasioning actual B.H. July 3 G July 29 Dismissed 
Carnal knowledge of girl under 16 July 8 C&S Aug. 14 Dismissed 
Officebreaking July 8 S Abandoned 
Receiving July 8 S Aug. 1 Dismissed 
Receiving July 4 C Oct. 22 Quashed 
Forgery July 4 S Abandoned 
Possg moulds etc for coining July 10 C&S Aug. 14 Dismissed 
Sacrilege July 12 Certified insane July 
28 
3urglary Red Apr. 10 
July 16 S Aug. 14 Dismissed 
Demanding money with menaces July 10 S Aug. 14 Dismissed 
Burglary July 8 S Aug. 14 Dismissed 
Driving in dangerous manner July 8 C Oct. 14 Dismissed 
Larceny from the person July 8 C&S Aug, 14 Dismissed 
Garagebreaking July 11 C Abandoned 
Loitering with intent to commit felony July 11 c Aug. 14 Dismissed 
Housebreaking July 11 S Aug. 14 Dismissed 
False pretences July 11 5 Abandoned 
Loitering with intent to commit felony July 11 C Aug. 14 Dismissed 
Throwing corrosive fluid with intent 
to do G.B.H. July 16 C Oct. 14 Dismissed 
Housebreaking July 18 S July 28 Quashed, bound over 
Subordination of perjury July 18 C&S Oct. 14 Dismissed 
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Date of De- 
Nature of cision of 
Nature of Crime Date of Trial Appeal C.C. A. Result 
Carnal knowledge of girl under 13 July 17 S Nov. 11 Dismissed 
Manslaughter July 15 C&S Oct. 22 Reduced 
Forgery July 16 S Abandoned 
Forgery July 19 C&S Oct. 14 Dismissed 
Larceny habitual criminal July 17 C (H.C.) Oct. 15 Dismissed 
& S Oct..15 Quashed ’ 
Receiving July 16 C Oct. 15 Dismissed 
Larceny as servant July 23 S Oct. 14 Dismissed 
Larceny July 24 S Oct. 14 Dismissed 
Larceny July 24 Cc Abandoned 
Murder July 25 
Taking and driving away car with- 
out consent July 25 C&S Oct. 14 Dismissed 
Attempted shopbreaking June 13 
recd June 13 C&S Nov. 11 Dismissed 
Indecent assault July 25 C&S Oct. 14 Dismissed 
Taking and driving away car with- 
out consent July 30 C&S Oct. 14 Dismissed 
Shopbreaking July 22 S Abandoned 
Fraudulent conversion July 22 S Abandoned 
Suspected person loitering with in- 
tent to commit crime July 25 S Abandoned 
Taking away motor car without own- 
er’s consent July 25 S Abandoned 
Larceny July 30 S Abandoned 
Larceny Red May 13 
Jan. 8 C&S Oct. 14 Dismissed 
Larceny habitual criminal July 24 C (H.C) 
S Oct. 21 Dismissed 
Housebreaking July 24 S Abandoned Aug. 15, 
applied to withdraw 
notice of abandt 
Aug. 8, refused 
Dec. 2 
Burglary Aug. 1 S Oct. 22 Reduced 
Burglary July 29 S Oct. 21 Quashed 
Burglary July 29 S Oct. 21  Quashed 
Burglary July 29 S Oct. 21 Quashed 
Storehousebreaking July 31 S Abandoned 
Shopbreaking July 16 C Oct. 14 Dismissed 
Garage and Officebreaking Aug. 12 S Abandoned 
False pretences Aug. 27 C&S Oct. 21 Dismissed 
Fraudulent conversion Aug. 29 S Oct. 21 Dismissed 
Warehousebreaking Aug. 27 S Abandoned 
Attempted housebreaking Aug. 27 S Oct. 28 Sentence altered to 
Borstal Detent’n 
Larceny Aug. 30 C Oct. 21 Dismissed 
Larceny Aug. 30 S Abandoned 
Indecent assault on male Aug. 29 C&S Oct. 21 Dismissed 
Housebreaking July 26 
Red Sept. 9 S Oct. 21 Dismissed 
Receiving Aug. 29 C Oct. 21 Dismissed 
Forgery Sept. 10 S Oct. 21. Dismissed 
Shopbreaking Sept. 11 S Abandoned 
Receiving Sept. 10 S Oct. 21 Dismissed 
Housebreaking Sept. 11 S Abandoned 
Attempted suicide Sept. 12 S Oct. 21 Dismissed 
Larceny Sept. 12 C&S Oct. 21 Dismissed 
Larceny Sept. 12 C&S Oct. 21 Dismissed 
Officebreaking Sept. 12 S Oct. 21 Dismissed 
Storebreaking Sept. 11 S Oct. 21 Dismissed 
Larceny, habitual criminal Sept. 11 C. BA Oct. 21 Dismissed 
Receiving Sept. 12 C Oct. 28 Quashed 
Larceny Sept. 10 S Abandoned 
Attempted shopbreaking Sept. 11 C Nov. 4 Dismissed 
Receiving Sept. 12 C Oct. 28 Dismissed 
Forgery Sept. 10 S Nov. 4 Quashed 
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Date of De- 
Nature of cision of 
Nature of Crime Date of Trial Appeal om oa Result 
Larceny, habitual criminal June 26 
Red Sept. 24 C. BC. Oct. 28 Dismissed 
Murder Sept. 16 © Oct. 14 Dismissed 
Uttering forged letter Sept. 18 C&S Oct. 22 Dismissed 
Forgery Aug. 14 
; Red Sept. 26 C&S Oct. 28 Dismissed 
Conspiracy to defraud Sept. 19 C&S Nov. 4 Dismissed 
Murder Sept. 18 Cc Oct. 14 Dismissed 
Obtaining property on forged instru- | 
ment Sept. 25 Cé&s Noy, 4 Dismissed 
False pretences Sept. 20 S Nov, 4 Dismissed 
Possg housebreaking implements by 
night Sept. 19 Cc Abandoned 
Burglary, habitual criminal Sept. 26 S Nov. 4 Dismissed 





A Brief Sermon on Judicial Responsibility 


“The time has arrived for plain and vigorous 
speaking.” We quote from a recent letter to the 
Editor. “Even a casual study of the record in 
one or more actions in which there has been a 
miscarriage of justice will reveal that no man’s 
life, liberty or property are safe in the jurisdic- 
tion of a court with an unscrupulous attorney 
and an indifferent judge on the bench. 

“In 1925 I was opposed by the same attorney 
in three actions in which he knowingly permitted 
his clients to give false testimony. He made no 
recovery or saving to his clients, but it cost 
myself and my client in two actions much more 
than the amount involved in the judgments, one 
of which was reversed on appeal and the others 
restrained in equity. Without the unscrupulous 
conduct of the attorney on the trial of each 
action no recovery would have been had. 

“A judicial department established to promote 
justice cannot be said to have fulfilled its pur- 
pose when such conditions obtain. The courts, 
themselves, have the power to correct such 
wrongs but they have never assumed responsibil- 
ity for the protection of the public against un- 
scrupulous practices on the part of an attorney 
in the prosecution of an action or proceeding, 
and it is for that reason that some agency must 
be established, independent of the court, to en- 
force ethical conduct on the part of the bar.” 

We doubt the efficacy of an “agency indepen- 
dent of the court.” Our fundamental principle 
seems to be all right. The state assumes “respon- 
sibility for the protection of the public,” that 
being one of the major reasons for the existence 
of government. For the greater part of protect- 
ing the public the judicial department exists, 
with its judges and lawyers. The responsibility, 


in theory, rests upon both judges and lawyers. 
For too long we relied upon the bench to impose 
restraints upon practitioners. That being impos- 
sible, the better element of the bar assumed to 
aid through voluntary associations. Conditions 
steadily became worse. Then emerged the theory 
that it was the duty of every practitioner to aid 
an inclusive state bar, if only by contributing 
his quota to the cost of operating. The bench 
still participates in such states, in accordance 
with its formalistic tradition, but more effectu- 
ally than before because more opportunities are 
presented by bar action. The existence of this 
judicial power is, of course, essential, and where 
readily available, it exerts a mighty force, even 
though rarely invoked. 

But the fact remains that in some states un- 
scrupulous practitioners may yet harass oppon- 
ents in litigation, in traditional manner, through 
strike actions or by dilatory maneuvers, and es- 
cape criticism. In our more progressive states 
unfounded actions are doubtless rare, and in 
those states there is a developing opinion among 
lawyers that it should be considered unprofes- 
sional, and a matter for discipline, when pro- 
cedure is employed to hinder and delay cases 
which cannot be successfully defended. There is 
express prohibition of this in the lawyer’s oath. 
The practice, however, has been so common for 
such a long time that many practitioners have 
never thought that their services could not prop- 
erly be purchased for any selfish interest ad- 
vanced by a client. Service to the client has 
been a superior law for too many practitioners. 
Too frequently a reputation has been won by 
sharp practices accepted by the community as a 
lawyer’s natural function. If a smart lawyer 
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stands ready to bring an action to hinder, frus- 
trate or intimidate then the average citizen 
thinks there should be one equally smart to out- 
wit the first. There appears to have been little 
conception, by bar or laity, of a judicial respon- 
sibility for doing more than holding the scales 
true. 

There can be, and has been, a disintegrated 
bench as well as a disintegrated bar. No means 
has been afforded for the judges of a state to 
deal with the entire problem of administering 
justice. The judicial councils have an opening 
here, and in some states are groping toward a 
synthesis of judicial administration in its en- 
tirety. The New Jersey judicial council has gone 
farthest, but apparently does not receive suffi- 
cient bar and legislative support. There are ex- 
cellent plans in Georgia and Washington, and 


much ground work done in Kansas. It is impos- 
sible to foresee fully the opportunities which an 
integrated judiciary would possess to enforce 
high standards in the use of the court’s process 
and its procedure. 

The idea is both ancient and novel, that the 
judiciary should be held responsible for all the 
work done by all the tribunals and all of the 
court’s officers. It may well be said that there 
can be no responsibility without power; but the 
courts possess undoubted powers which they are 
hardly aware of. The answer, then, is such or- 
ganization of the judiciary that it can know the 
nature of its work clear through execution and 
sale, and can react to that knowledge. Finally, 
most of this organization can be had without 
statutes any time the judges of a state are 
moved to form an organization. 





News and Comment in Brief 


A Valuable Survey of Criminal Justice 


Judges and Law Reform is the title of the 
fourth volume emanating from the Harvard Law 
School Survey of Crime and Criminal Justice in 
Boston. The authors are Professor Sam Bass 
Warner and Mr. Henry B. Cabot. The material 
presented will not have the value outside of 
Massachusetts which has characterized previ- 
ous studies in the fields of penology and 
psychiatry. But, as a source of facts and prin- 
ciples involved in the administration of crim- 
inal justice in Massachusetts, it will fill a real 
need and ably supplement work now under way 
to improve the state’s judicial system, reference 
to which has been made frequently in these 
columns in the past three years. 

There are 224 pages of text, two appendices 
containing statistics, and an index. The authors 
have taken a common sense view of their prob- 
lems and make reports easily understood by the 
layman. The work appears to treat the courts 
of first instance and lesser offenses with higher 
appreciation of their importance than any other 
crime survey. One learns many interesting facts 
about criminal justice in Boston, and as the au- 
thors say, one could substitute any other state 
and city “without changing either the point of 
criticism or the applicability of the particular 
illustration.” 

While the text relates largely to the mode of 
dealing with minor offenses in the inferior 
courts, a matter too lightly considered hitherto, 
the superior and supreme courts are not neg- 
lected, and from the opening words, the survey 
is plainly predicated on a consideration of all 
the courts and judges of the state as a single 


branch of government, which has long needed 
coordination, more administrative direction, and 
a thorough employment of judicial rule-making 
powers. 

The most novel proposal is that a disposition 
tribunal be created, to impose sentences, as a 
corrective to the divergent guesses of trial judges. 
The English court of criminal appeals, which the 
New Jersey Judicial Council most esteems, is 
rejected, and it is proposed, though not dogmat- 
ically, that there be a court of three, one to be a 
judge or lawyer, another to be a psychiatist, and 
the third to be some person not aligned with 
either profession, perhaps the ideal prudent man 
envisaged by the law of negligence. This theory 
is steadily gaining adherents. 

If space permitted we would like to quote ex- 
tensively from the chapters on the jury, and the 
tribulations of the public. Imagine a jury in 
constant attendance for thirteen months, or one 
which was forced to “deliberate” for 147 hours. 
These were rather recent instances, and justify 
the tables showing the “speed” of criminal jus- 
tice, which, inconsistently, is far too speedy in 
most cases. 

In short, this brief, but sensible and _pro- 
found discussion, should play a very important 
role in the present task of modernizing justice 
in our second oldest community, wherein so 
many good works have been recorded. 





Coordination Pulls 


Proof that coordination of the bar nationally 
has magnetic power was demonstrated in Sep- 
tember. The Cincinnati Bar Association, having 
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729 members, and desiring representation in the 
house of delegates, made plans for bringing the 
membership up to eight hundred. And it has 
been evident from the beginning of the new 
regime that there will be strong competition be- 
tween candidates for places in the house. Such 
competition is the best assurance that the office 
will be representative of that portion of the 
profession which has carried the burden of state 
and local bar activities to this time. 





Admission Requirements High in 32 States 


There are now thirty-two states in which 
requirements for admission to practice conform 
substantially to the American Bar Association 
standards. As told in detail in the A. B. A. Jour- 
nal for August, p. 516, there have been advances 
in three states, New Hampshire, Kansas and 
Texas since publication of the latest Annual 
Review of Legal Education. In these three 
instances the rules were adopted by the supreme 
courts. Kansas is the first state to require, after 
July, 1940, a degree from an accredited college, 
but this does not debar a college graduate from 
acquiring his law in an office. In Texas the 
supreme court acted where the legislature left 
off a year before. The requirement of two years 
of college, or its equivalent, applies on July 1, 
1938. In New Hampshire, applicants after the 
examination of 1938 must prove that they have 
completed two years of study in an approved 
college. 

Recent reports to the California State Bar 
show no improvement since the law school sur- 
vey of 1933, when twenty schools were given 
ratings. But the examination statistics reveal 
very strongly that victims of some of these pro- 
prietary schools stand very little chance of 
passing examinations, whereas graduates of the 
best schools, having three or more representa- 
tives, are virtually certain of passing the same 
examination on the first trial. 





Not Inherent Power, but a Derivative Duty 


“It would be unfortunate if the discussion of 
rule-making were confused by a misunderstand- 
ing of the word ‘inherent’ as used by the courts,” 
says the report on this subject to the recent 
meeting of the Conference of Bar Association 
Delegates. On looking into our Webster we 
find this definition: “Permanently existing in 
something; inseparably attached or connected; 
naturally pertaining to; innate; inalienable.” 

And the first reaction is that we wish that 
rule-making power, now considered inherent in 
the judiciary, were unstealable as well as inalien- 
able. The assertion of inherent judicial power, 
advanced first as to admission to practice and 
disbarment, came as a shock to some lawyers, 
who had reasons for fearing judicial assump- 
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tions. The novelty, however, was due not to the 
choice of an adjective, as the dictionary shows, 
but to the fact that the courts had for several 
generations (where they had existed so long) 
improperly yielded their powers and abandoned 
their responsibility, to the legislatures. 

This has been attributed to the lack of judi- 
cial organization at a critical time, the assump- 
tion being, that if the courts had possessed 
adequate organization they would not have per- 
mitted procedure to become so unsuited to con- 
ditions of life as to tempt legislatures to plunge. 
But doubtless much must be ascribed as well to 
the change to elective judges under short tenure, 
which produced a bench hesitant to invite con- 
flict with any element at the bar. 

The committee of the Conference clarifies the 
matter by saying that the word “power” is al- 
ways distracting, and that it would be better 
to speak of the “derivative duty” of the courts 
to make rules in furtherance of litigation “as a 
matter of common sense administration of the 
judicial business of the state,” and that “the 
reasonable regulation of how the business of 
courts is to be done is as natural a part of the 
judicial function, with the cooperation of the 
bar, as the actual decision of cases.” 





South Dakota Bar Editor Envious 


The learned editor of the South Dakota Bar 
Journal, Mr. Alvin Waggoner, is envious of the 
new procedure, so called, in England. After 
filing a caveat in which he expresses a lack of 
patience with “the fellow who is always extolling 
the English practice,” he tells how counsel and 
judge confer at the pretrial hearing in order to 
narrow the issues and also prevent a waste of 
money in taking depositions not really needed. 
He suggests that if in such cases “an unreason- 
able lawyer gets jolted with the costs of taking a 
deposition that need never have been taken, he 
becomes a bit more reasonable and a bit more 
inclined towards agreeing upon everything except 
the really controverted facts next time.” And 
further: “We know little of the English prac- 
tice, but if we could lift only one thing from 
that practice and plant it firmly in the South 
Dakota practice, it would probably be the ses- 
sion between court and counsel in advance of 
trial for agreeing upon the issues that really need 
to be tried.” 

Comment: Since this practice has found great 
merit among the practitioners in Detroit and 
Boston, and is sure to spread throughout the 
country, it lies in the power of Editor Waggoner 
to persuade some of the South Dakota judges to 
give it a trial. No statute is needed. The rule 
of court providing for it is virtually an executive 
order, which any judge can make, and can so 
frame as to afford pretrial hearings only when 
there is no inconvenience to the judge on circuit. 
As for that, lawyers could doubtless make the 
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system work if only the clerk of court were 
directed to preside and note their agreements. 
And he can inform the bench and bar that pre- 
trial, or preview, practice, originated independ- 
ently in Detroit and in England, at approximately 
the same time, and has since won high approba- 
tion in Massachusetts, where insidious English 
influence is as detestable as in South Dakota. 

Finally nothing could be more untimely than 
to impose this practice by statute. Not that it 
would not work as statute law, but that such 
law would be inherently unconstitutional. There 
must be some point where the legislature is held 
at bay. Better rules, regardless of any existing 
constitutional provisions, are largely a matter of 
judicial power and responsibility. Put it up to 
the judges. 





What A Unified Bar May Achieve 


An excellent statement of the virtues of bar 
integration appears in an article which discusses 
bar problems generally, in the July, 1936, num- 
ber of the Kansas Judicial Council Bulletin, the 
author being Mr. Robert C. Foulston. It is said 
that the “integration of the bar carries with it 
reciprocal benefits and duties. Some of these 
may be thus noted.” Continuing the quotation: 

(a) The means for the fulfillment of the ob- 
ligation of the court and the bar to the discipline 
of members of the bar. 

(b) Freeing the bar of suspicion, whether 
justified or not. 

(c) Protection of the younger lawyers, who 
are the first and greatest sufferers from en- 
croachments by lay and other agencies. 

(d) Presenting before the courts an advocacy 
which coincides with set standards of conduct. 

(e) Providing an assurance to the public of 
non-abuse by the members of the bar of the 
privileges and functions of the lawyer. 

(f) Protection of the bar from the unskilled 
and unauthorized invasion of the practice of 
the law. 

(g) Setting up machinery by which disputes 
between attorneys and clients may be amicably 
adjusted, and litigation over fees, which fre- 
quently results in much public calumny against 
the bar, can be eliminated. 

(h) The promotion of a better understanding 
and fraternity among lawyers. 

(i) The fostering of public confidence in the 
bar and respect for the courts. 





“Growth of Legal Aid Work in United States” 


Ten years ago the Bureau of Labor Statistics 
(U. §S. Department of Labor) published a 
bulletin on the subject of legal aid work, which 
was prepared and edited by Mr. Reginald Heber 
Smith and Professor John S. Bradway, whose 
names are indelibly impressed upon this im- 


portant field of legal and social service. Such 
progress has been made since that a revised edi- 
tion has recently been published, by the same 
authority and editors, entitled Growth of Legal 
Aid Work in the United States. (Bul. No. 607.) 

The original edition contained a preface writ- 
ten by Chief Justice Taft; the present edition 
has a preface signed by Mr. Isador Lubin, com- 
missioner of labor statistics, and an introduc- 
tion by Mr. Justice Owen J. Roberts. Justice 
Roberts comments on proposals long extant that 
legal aid should become a function of govern- 
ment. Much has been said pro and con. At 
present the possibility, if not probability, that 
the integrated bars and other bar associations 
will assume this responsibility, comes to the 
front. And in this connection it is notable that 
the California State Bar has put itself squarely 
behind legal aid work as a function of local asso- 
ciations, and the Michigan State Bar is following 
the same policy. There is much similar encour- 
agement. 

The revised bulletin comprises 223 pages, 
dealing with all phases of the subject in nine- 
teen chapters, supplemented by six appendices 
and a bibliography. There is much statistical 
information. 

It is needless to say that every lawyer who is 
interested in this subject will need the bulletin 
as a compendium of practical information. 
There must be added a warm commendation of 
Messrs. Smith and Bradway for their invalu- 
able leadership in this field over a long period 
of time. 





Leave Word Bandying to Candidates 


“Without bandying a lot of words, we sug- 
gest that the bar generally observe the violation, 
during the fall election, of canon twenty-eight 
of the American Bar Association, dealing with 
judicial ethics, and no doubt the members of the 
bar will be more thoroughly disgusted with our 
present system. We opine that there will be 
candidates advocating the Townsend plan, the 
old-age pension, and every other political activity 
that will secure votes for unworthy candidates. 
Good lawyers, or good judges, will not do so. 
Their consciences will not permit of such tactics, 
and doubtless the members of the bar will have 
to spend a great deal of effort in an attempt to 
retain the good members on the bench, and 
secure good lawyers for judicial office. A care- 
ful observation of this coming campaign should, 
and we think will, convince the members of the 
bar of the necessity of future avoidance of such 
a spectacle in the scramble for judicial office.”— 
Committee report to Washington State Bar con- 
vening July 30, 1936. 

The report of the committee on public rela- 
tions unintentionally supplies a fitting comment 
on the foregoing. After adjuring lawyers to 
speak respectfully of judges the report says: 


a 


—— 
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“and that particularly the judges should refrain 
from ridiculing, belittling or unjustly criticizing 
members of the bar, particularly in the presence 
of their clients.” It sounds reasonable. 





The Multiple Correlation Coefficient 


It is common to read very reassuring state- 
ments concerning the social value of parole prac- 
tices. But parole boards do not check up on 
their work and such claims are based more on 
wishful thinking than upon facts. The only 
attempt to get accurate information, that made 
by Dr. and Mrs. Sheldon Glueck, showed that 
eighty percent of 500 persons paroled from the 
Massachusetts reformatory committed at least 
one additional felony within five years. 

Commenting upon this information, Dr. Lewis 
M. Terman, one of the country’s most distin- 
guished psychologists, told the Los Angeles Bar 
Association that no one knows the effectiveness 
of parole procedure. He held that “scientific 
methods could easily be devised which would 
greatly improve the chances of a parole board 
granting its paroles to the right persons.” Con- 
tinuing, he explained how it can be done: 

“Three or four investigations have been made 
of the relation of various factors to success on 
parole. Such correlations were worked out by 
Borden for twenty-eight different factors in the 
cases of 263 paroled prisoners. Among the fac- 
tors studied were age of parole, nativity, mental 
age, days lost for bad behavior in prison, in- 
dustrial rating, training received in the institu- 
tion, literacy at time of parole, ratings on tem- 


peramental traits, months employed before ar- 
rest, number of previous arrests, number of com- 
mitments, and so forth. It was found that none 
of these factors taken alone was correlated very 
closely with success on parole, although about 
one-half of them showed at least some correla- 
tion. In a case like this it would be possible 
to assign a weighting to each factor in propor- 
tion to its correlation with success and to derive 
a multiple correlation coefficient which would 
show the chances for success or failure for any 
given prisoner. If such predictions were worked 
out for all prisoners under consideration for 
parole, one could then say that if Convict No: 
32 is paroled the chances are not more than even 
that he will make good; that for Number 39 
the chances for success are four to one; for 
Number 17 twenty to one, and so forth. In 
other words, blind guesswork and political or 
personal pull would be replaced by quantitative 
estimates based upon a scientific application of 
the mathematics of probability to all of the 
pertinent facts available. 

“Tt is not likely, however, that politically ap- 
pointed prison authorities and parole boards will 
make any very insistent demands for the adop- 
tion of multiple correlation methods. These 
sound so mysterious. A manufacturer is quite 
willing to make use of the mysteries of chem- 
istry, but the mender of minds and souls pre- 
fers intuition to scientific tools.” 

Speaking of parole boards reminds the writer 
of the remarkably optimistic reports made from 
year to year by an Illinois parole board up to 
the time it was investigated and found to be 
selling paroles over the counter. 





Bar integration is just beginning in the United States. Dis- 


cipline of its members has so far been its primary and almost ex- 
clusive purpose. But if the profession is to publicly accept official 
responsibility for improving the quality of its personnel, there is 
no reason why it should decline a similar responsibility for the 
quality of its technique.—Edson R. Sunderland. 





Should our laws be so constructed that a defendant can make 
more money out of breaching a contract and litigating than by 
living up to his obligations? Does that not put a premium and 
encourage dishonesty as against honesty, and should not the pre- 
mium if it is to be given at all, be put on the side of the honest 
man, rather than on the side of the dishonest man?—Justice Edward 
R. Finch. 

















THE BROADER VISION 


Which comes from increased Experience, brings 
home to the lawyer the necessity of research outside 
the limits of his own community or state in the study 
of the legal questions which his cases present. 


When investigating the merits of various ‘‘outside"' 
authorities, why do so many lawyers select the North 


Eastern as the first addition to their ‘case law’ 
library? 


The Answer is Easy 





In no other group of states are so many people 
engaged in so many different occupations. 

The five states covered by the "North Eastern’ 
contain about !/, of the population; |/3 of the 
wealth, and !/, of the manufactories of the country. 


Diversity of occupation results in diversity of litiga- 
tion. 


And so the courts throughout the country, when 
searching for ‘'outside"’ authority, turn first to the 


North Eastern—to New York, Massachusetts and 
Illinois. 





You Can Begin Now With Vol. | 
North Eastern, 2d Series 
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